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The  Chief  Jlidtloet 
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86 


America  vn,  Pip  remount  Ptotupoa,  rnc.,  ©t  ®1*J  *'  loco 

*  et  a'.  vs .  United  States;  Paramount  Pictures,  Inc., 
et  ®1.  va.  United  States;  Columbia  Pictures  Corporation,  et 
al*  vs,  united  States;  United  Artists  Corporation  va.  United 

States;  Universal  Pictures  Company,  Inc.,  etc., 

United  States;  American  Theatres  Association,  Inc.,  ©t  al. 


vs. 


United  States;  W.  C. 


Allred 


America . 


The  Clerk:  Counsel  are  present. 

ARGUMENT  ON  BEHALF  OF  THE  UNITED  STATES  OF  AMERICA 


By  Mr.  Clark. 


Mr.  Clark:  If  the  Court  please,  this  case  comes  here 
i.rom  en  expediting  court  where  the  judgment  was  enieied 

‘  i':ber,  1946.  The  review  here  is  asked  by  appeals  of 
all  of  the  parties  to  the  case. 


The 


the  standpoint  of  the  Government  challenges 


the  sufficiency  of  the  relief  that  was  granted  the  Government 


expediting 


The 


challenge  the  appeal 


here  both  as  to  making  attacks  on  the  findings  and  also  as 
to  the  relief  as  granted. 


I  think  it  fair  to  say  that 


eight 


In  the  case  base  their  briefs  on  an  assumption  that  the  court 


was  correct  in.  findin? 


*  l  L  _  Tj 


3  Qmr 


Phase  of  the  case  ther  were 


6 


pullty  of  Homo  violation  of  the  Sherman  Aot.  Two  of  the 
defendant*,  however,  deny  that  and  oontond  that  the  facte 
tfepe  not  sufficient  for  ouoh  o  finding. 

Artist*  Universal  Pictures  Company. 

Thoro  are  other  bpaiitw  anlnim  hero. 


They 


and  In  the  lover 


court  they  attempted  to  intervene,  and  here  they  are  present 

their  arguments  by  way  of  amicus  briefs. 


Tho 


Is  Involved  In  the  case,  as  ve 


Bee  It,  Isj 


What 


the  facts  that 


purpo  s  e 


shall  be  to 


found  by  the  expediting  court?  My 

point  out  the  violations  of  the  Sherman  Act  fcr*at  were  found 
existent  in  the  case  by  the  expediting  court  and  to  point  up 

feels  Is  necessary  in  oraer 


the 


Government 


to  step  these  violations  and  to  pry  open  competition  in  this 


pert  lev.  Lar  industry. 

:'te  defendants  are  the  principal  source  of  motion 
pictures  In  the  United  States.  For  the  purposes  of  the  argu¬ 


ment  we  have  divided  them  into  two  groups.  The  first  group 
are  the  non-exhibitor  defendants.  The  first  one  of  those. 


the  Uni  ted  Artists,  is  solely  devoting  Its  companies  to 
distribution  purposes.  The  Columbia  and  Universal  ere  not 
only  producers,  but  they  are  also  distributors.  None  of  them 
however,  has  any  exhibition,  have  any  theaters  in  the  United 

States . 


The  othf 


cup 


shall 


the  inaior  defendants  and 


AL  ? 


(3) 


7 


thut  consist*  of  five  wtioillT  lntegrat#d  group* 


-  °*  Vo  ration* 


For  the  purpose  of  th*  nrgunont 


Khali  call 


t'lfln  the  oa 


They 


?ox  and  1 off* 


» 


fcramount,  RKO  and  Varner  Brothor*. 


Tho 


claim  In  this  case  va 


back 


1938. 


It  charged  the  defendants  with  a  conspiracy  to  restrain 


tnd  that  they  had  restrained  and  that  they  had  attempted  to 


ao no poitle  and  that  they  had  monopolized  Interstate  trede  In 


■lotion 


only  in  production 


but  also  In  distrlbu 


^ion  and  In  exhibition.  The  comolaint  alleged  as  one  of  >lie 


chief 


-eans  of  effecting  this 


fixing 


admission 


theaters  throughout  the  United  Spates  and 


-ertain  trade  practices,  the 


being  known 


leerences 


~  !  n  the  shoving  or  playing  of  various  features  or 


pictures  in  the  theaters. 


The  major  defendants  In  this  complaint  were  charged 


vlth  restraining  and  attempting  to  monopolize  and  monopolizing 


exhibition  of  motion  pictures  In  the  United  Slates  In  their 


theaters 


major  defendants  was  also  alleged 


-onstitute  a  vertical  combination  in  that,  on  the  one  hand, 


they  had  production  and  distribution  and,  on  the  other  hand. 


exhibition 


made  by  them  and 


distributed  by  them. 


S  h  e  r  r.  i  n 


The 


defendants  also  vere  charged  with  entering  certain  contracts 


that  ver*  Riio^a  to  b«  vloliitlvo  of  the  Sherman  Aot 


emended 


tvo 


yotrR  'ater,  and  r  think 


In  1940,  nome 
that  both  of  tho 


bill®  prayed  for  praotlcally  the  name  relief,  being  divestiture 
of  the  Production  end  distribution  and  exhibition  features  of 

-he  defendants’  operations. 

On  November  20,  1940,  a  consent  decree  vas  entered  in 


the 


This 


a 


further 


■'--‘5.-:  .net  were  then  prevalent  In  the  trade,  set  up  an 

arbitration  program  or  tribunal  vhere  the  so-called  independen 


sight  come  and  thresh  out  the  various  problem 


that 


runs  and 


In  the  opera 


tlon  of  the  Industry* a  business. 

The  consent  decree  provided  for  a  three 


iter  vhlch  the  Government  came  to  the  conclusion  In  194' 
no  relief  vas  sufficient  less  then  divestiture  Itself,  a 


that 


exhibition  from  the  distribution  and  pro- 


moved 


all  defendants. 


The 


then  asked  for  and  in  1945# 


At 


ctober,  I  believe,  the  court  began  hearing  evidence, 
the  time  of  the  trial  before  the  expediting  court  the  Govern¬ 
ment  abandoned  its  claim  of  a  monopoly  of  production,  but  it 

continued  to  insist  that  there  vas  an  attempt  and  also  a 


monopoly  of  distribution  and  exhibition 


es  veil  as  various 


M,'*r  A<*Mvt tl »»«  which  ttnPt*"'’n«b l y  rant,  rained  trade  In  th< 


Irtdunt.rjj  and  it.  preyed,  am  I  hnva  haratoforo  iitatad,  lor 
vnrtoug  Injunctions  and  also  A  divestiture  on  between  prodi*'- 
an<i  Attribution  op  distribution  and  exhibition  in  Ha  the'  ' 

7,10  finding*  of  the  oxpodning  court  ere  very  voluminous# 
SOB#  lfo  different  paragraphs  or  findings,.  I  shall  dlsousn 


the  mo in 


view  of  Ju 


what  the  facto  wore  in  the  Industry  at  the  time  of  the  trial. 


The 


restrained  trade  and 


o  ommor c  o 


oxhibiti 


found 


commerce 


They 


’  ound  that  that  had  occurred  both  before  and  after  the  conserv 


'  r  oS’  >'M,  that  there  had  been 
trade  and  an  attempt,  to  monopolize. 


unreasonable 


-Ji  •  "t  goes  on  and  sets  up  the  means,  that  this 

unreasonable  restraint  of  trade  and  this  attempted  monopoly 

that  it  found  in  its  findings  existed  at  the  time  of  the 
nearing,  end  it  set  up  seven  principal  means  that  vere  used  in 


monopoly 


that  It  found  existing. 


The 


—  tha  t 


Keans  the  non-exhibitor  as  well  as  the  major  defendants  — * 
conspiring  with  each  other  to  maintain  a  nation-wide  system 
>f  fixed  minimum  theater  admission  prices.  Thin  nation-vido 


10 


proprun  or  rixtng  Blnlain  ®dials«lon  prlee®,  th#  oourt  found, 
*  by  the  uri>  of  copyright  llceneeee  providing  for  sovor* 


r^n/titu* 


tho 


60  ft<tall,tJon  prices  end  also  by  the  Joint  operation  of  theater* 


exprena 


to 


admission  prlc 


1 lclfll  ^evcl®,  and  by  certain  master  and  franchise  agreements 


mode 


by  various  major  defendants  in  the  case  ectlng  ®s 
8tr^tor  on  the  one  hand  and  exhibitor  on  the  other  hand, 


stipulating 


t freemen 


to  the  minimum  edml 


and  also  by  the  non 


fend 


nts 


"hese  throe  non-exhlbltor  defendants  --  conspiring 


’1th  each  other  end  vlth  the  major  defendants,  the  five  major 
defendants ,  to  maintain  this  natlon-vlde  price  fixing  system 
or  echeme  by  the  ub©  of  copyright  licensees. 

The  second  means  that  this  expediting  court  found  vas 


used. 


method 


defendants 


in  this  case  8n 
licensees  to  fM 


ind 


lnlmura  theater  admission  prices  and  thus 


“°  ei*f©ct  a  price  control  syste; 
consented  to  a  minimum  price  le 


exhibitor 


in  operating  Its  moving  picture  houses  against  other  licensees 
of  this  same  distributor. 

The  court  found  that  the  effect  of  these  separate 
-i-j'  enses  --  they  were  made  individually  --  vas  to  erect  a 


ce  ft  t TM ^ J *i ) y 


~  (■%  A 1  ’  ^  *  ft  f*  “t  ^  *•  O 


0 


*  J  'S^  T  0  T.  B  Z  **v  6 


*  « 

4k  1 


■  •bUfty  to 


cocy-t#,  the  lictn*e«9r  ability  to 


****  '•  one  mother,  the  the  a 


o  compete 


a?s 


Inat  on#  ftaothe: 


*Ound  r. 


in  admission  prices,  and,  thus,  the  otfinH 
7*‘  v^c*l  price- ruin?  conspiracy  by  each  of  the  defend 


*ats  in  th 


e  coae. 


The  third  net  hod  that  the  court  found  the  defendants 


‘^eed  in  vea  e 


cc.tf 


nainta 


*  34 tic --vide  37stec 


ru 


end  clearances ,  vhich  vas  sub- 


uniform  as  to  each  local  competitive  area.  ®ie 


rims  £od  clears nc 


in 


each  eree  vouid  "oe  substeatifllly  uniforn. 


rhe  co"j 


-*  found. 


this  spa  ter:  of  fixin?  the  exhibition  tine  of  fi  feature  - 

0  r 

t  i»  celled  in  the  industry  a  run,  this  fixing  of  the  tine 


nonopoly  -- 


Playing  --  the  first  run  vaa  given  es  near  a 

4Lk,  JP  . 

*  -  *ir8t  tine  the  picture  vas  ahovn  in  a  competitive  area, 


-Hfcu  theater  ves  given  as  near  a  monopoly  of  the  patronage  as 


vaa 


possible  to 


that  particular  competitive  area. 


Thi 


playing  position 


accordance  vith  the  admission  nr ice  that  the 


particular  feature.  The  first  run  theaters  charged 


admi 


and 


ting 


u-eerance  protection,  clearance  being  the  we" 

the  picture  has  first  appeared  for  the  first  time. 

A?  theaters  played  later  runs  or  second  runs  or  third 


runs  c 


r  fourth  runs. 


r  ~  i  n 

VV  4l  A  ■  4k 


odmission  prices  naturally  decreased 


hfOi  i«A  th*  t  10*.  ir4  hft/l  been 


n  1  r»  that  :>*r  AwlMV  t>rht 


cforej  and  th*  amount  of  cl  nAfftriOft,  in*  ft 


j/Bbai*  nr  daya  vi J tlwj 


pertOd  b«tw«#||  K)H'  v<tt»|ous  second,  Khi  r> l  and  four th  r»JO»# 


rji  *' 


<'  oroenod , 


The  con  r*  found,  moreover,  that  the  major  defafldaab* 


• n  numerous  tnt tuners  mu Intel rind  urirocsone 


cl  or  rand  off 


tho 


prejudice  of  the  Independent  exhibitors  in  the  fJnlfced 

Snirio  of  th^ro  ngr*  ments  oven  applied  to  rny  theater  thdt  mlpfi' 


bo 


erected  In  tho 


re,  poj/.erd')  osf  of  whore  It  mlgh*'  bo 


erected  in  thft  fu turn ,  Its  location,  regardlaa*  of  Its  fl ze, 


regardless  of  its  eppol  ntmnnts ,  r ogerdlens  of  whether  It  vc* 


clown  tovri  or  out  in  tho  ndghb orhood. 


A  fourth  raothorl  tho  court  found,  the 


defendant 


’:ren  in  en  attempt  to  monopolize,  tho  defendants  agreed  indi¬ 
vidually  with  their  respective  licensees  to  grant  dli 


criminatory 


license  privileges  to  theater*  that  wore  off Ilia  ted  with  them 


or  theaters  that  had  large  olrculta  that  were  not  affiliated 


This  unreasonable  discrimination 


small 


independent  competitors,  the  court  found,  was  accomplished  in 


various  vayn. 


The  small  Independent  competitors  had  to  sign  a  regular 


amende rd  form  license  contract,  but  these,  the  court  found, 


these  circuits,  both  affiliated  end  otherwise,  had  the  special 


provisions  In  their  contract  allowing  large?  privileges  In 


the  selection  of 


f  •  f 


leductions  in  film  rentals  on 


Q 


13 


•  double  feature  so  as  to  have  a  competitive  adventure, 


rnovr 


It.  nootns 


run 


in  one  show  end 


you 


town 


move 


vhloh  unreasonably  extends  the  clearance 


of  the  picture  for  the  time  period  It  Is  moved  over;  then 


rood 


exhi¬ 


bitions,  excluding  foreign  pictures  and  those  of  independent 


producers 


thet  are  set  out  in 


binding 


The  fifth  method  or  means  of  restraint  and  attempt  to 


monopolize,  found  by  the  court,  was  that  the  defendant  had 


Bade  master  agreements  and  franchises  with  certain  licensees. 


These  master  agreements  are  >n  the  trade  known  as  blanket 


Vitere  you  will  cover  the  exhibition  of  features  for  an  entire 


circuit  In  possibly  one  deal. 


Franchises  ere  licenses,  licensing  agreements  vhloh  are 


i:a  affect  for  more  than  one  season,  end  they  cover  the  exhibition 


of  features  released  by  one  distributor  for  a  longer  period 


titan  just  one  season. 


These  agreements  and  franchises. 


found .  cover¬ 


ing  these  whole  circuits  excluded  independent  exhibitors  from 


run 


only 


the  court  found,  but  also  In  the  clearances 


nd  In  the  rentals. 


The  9ixth  means  that  the  court  points  out  was  the  defendants* 


Individually  conditioned  offor  of  a  license  of  one  plcturo 
upon  the  license  of  another  picture,  forcing  an  exhibitor  to 
take  the  second  picture  If  he  wished  to  have  the  first  picture 


TMs  practice  is  known  as  block  booking. 

The  '  89 1  means  Is  known  an  formula  deals,  and  they  only 
apply  to  the  defendants  Paramount  and  RKO,  I  understand.  The 


formula  deal  Is  a  licensing  agreement  with  a  circuit  of 
theaters  tn  which  the  license  fee  of  a  given  feature  picture 
Is  measured  for  the  theaters  covered  by  the  agreement  by  a 
certain  percentage  of  the  feature’s  take  or  gross  Income  for 
i-he  entire  country.  They  take  a  percentage  of  Its  gross 


income  on  these  formula  deals. 


The  expediting  court  further  concluded  that  the  major 


de  f  endan t  s , 


major  defendants  here,  as  exhibitors 


owners 


had 


unreasonably  restrained  trade  and  commerce 


exhibition 


entry 


of  this  consent  decree,  in  violation  of  the  Sherman  Act 
This  restraint,  the  court  found,  was  effected: 


First,  by  conspiring  with  each  other  and  with  all  the 
uofeaclunts  to  fix  a  uniform  theater  admission  price,  runs. 


and  clearances; 


Second,  conspiring  with  ell  defendants  to  discriminate 


against  Independent  competitors  in  the  fixing  of  these  minimum 
admission  prices,  runs,  and  clearances,  and  also  in  other 


llcenst  t©rws,  a  speolflo  f’lndlnR  of  discrimination  against 

Independent  competitors; 

Thirdly,  Jointly  operating  motion  picture  theaters  with 
oach  other  end  with  independents  through  oporatlng  agreci«#nti 
or  Per hop ft  profit-sharing  leanon; 

fourth,  that  thee©  major  defendantn  ovnod  Jointly  motion 
picture  theaters  by  reason  of  stock  Interest.  This  typo  of 
o porn t Ion  --  thin  type  of  ownership  and  control  through  leasee 
and  the  like  --  Is  known  on  a  pool  In  the  Industry.  The  court 

found  that  over  a  thousand  thoeters  In  the  United  States  were 

Involved  In  these  pools  where  the  major  defendants  owned  some 

Interest  or  had  some  control  or  working  agreement  or  lease 

arrangement  whereby  they  had  an  Interest  In  the  Income  of  those 
theaters . 


The  court  found  that  these  pool3  unreasonably  restricted 
corn pc- i t ion  between  the  defendants  and  otherwise  Independent 

exhibitors  Involved,  In  finding  that  there  would  have  been 
independent:  exhibitors  In  these  towns  had  not  these  pools  been 

in  operation. 


It  also 


found  that  they  unreasonably  restrict  competition 


of  independents  that  ere  outside  the  pools  themselves. 

Uow,  if  the  Court  please,  this  is  the  sixth  case,  I 
orl  ? eve,  that  has  come  to  this  Court  since  193$  that  has  involved 

thet*e  eight  defendants  that  ere  involved  In  this  case.  Tae 


Scblr'o  rtf  th.8  PfM  tVh 


n: 


■  1 

1  >f 


v ^  -,*»  =:  3  & b  t  Doc o  ib or*  e nd. 
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nfed  no  comnent  here.  The  other  three  Oieoe  —  the  first 


Is  the  Interstate  Circuit  vs.  the  United  States,  which  earn© 
up  In  Texas  In  1939}  the  United  States  vs.  Crescent  camo  out 
of  Tennessee,  I  believe.  In  1944;  and  the  BIgelov  case  against 


The  Court  will  recall  that  the  Interstate  case,  the  case 


Involving  the  Interstate  Circuit,  which  was  an  affiliate  of 

Paramount  In  Texas,  was  a  suit  brought  to  enjoin  a  large 
Texas  theater  circuit  affiliated  with  Paramount  from  imposing 
admission  prices,  admission  price  restrictions,  which  hindered 
the  Circuits  Independent  competitors. 


These  same  eight  distri 
also  were  defendants  in  that 

Court  found  that  all  of  the 


that  are  defendants  here 


1939 


guilty 


conspiracy  to  impose  restrictions  in  most  of  the  larger  citieB 
In  Texas.  It  also  x’ound  that  Paramount  and  Interstate  were 


guilty 


impose  the  same  restrictions  In 


other  areas  In  Texas. 


Paramount 


from  im¬ 


posing  similar  restrictions  in  the  future.  That  injunction 
was  sustained  by  this  Court,  and  it  was  here  upon  an  appeal 
by  all  of  the  defendants  involved  in  this  case  today. 

The  case  has  special  significance,  I  think,  because  in 
that  case  this  Court  rejected  the  claim  that  Is 


made 


here  today  in  this  case  that  discriminatory  copyright  license 


M  1 
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restriction*  m*  not  «  proper  bunts  for  finding  •  connpiraoy 

umtrr  t tir*  Khernih  Aot.  Also  In  this  oano  ths  Court  characterized 

Tnt #r*< nt*' *  control  of  ths  industry  In  Texas  oh  a  monopoly 

Insofar  os  first.  runs  ars  oonoornod. 

8t!llt  ths  foots  nhov  they  hovo  ths  same  number  of  theaters 

in  Toxin,  24b  first- run  theaters,  I  understand,  and  there  to 

°nly  on*  *b«t  Is  operated  by  ony  one  of  the  other  defendants 
In  all  of  Texan. 


*n  the  Croncont 


cone 


DJI  strict 


found 


o1fht  citntr 


dofondants  horo  —  that  to,  the  major  defend- 


«  n  t  n 


involved  horo,  and  the  United  Artists  —  engaged  in  a 


conspiracy  with  a  large  independent  circuit  operating  in  Tennessee 
Alabama,  end  Kentucky  to  Impose  a  wide  variety  of  discriminatory 
license  restrictions  against  its  smaller 


independent 


The 


that 


agreement 


the  parties  at  the  time  of  the  trial. 


but  they  remained  in  the  case  charged  as  co- conspire tors  with 


the  exhibitor 


The 


defendants  in  that  case  were  found  to  be  an 


illegal  combination,  which  was  ordered  dissolved  by  divestiture 
of  stock  Interest,  rhich  bound  them  together  in  the  operation. 

Tills  Court  rejected  their  claim  that  their  combination 
should  escape  dissolution  because  the  major  defendants  here, 

and  who  wer*>  co-conspirators  there,  were  parties  to  a  larger 


COTlRpi  1*8 GY. 


p  m.vpi  n'  trT»Fi 


i 


■  *W  •*  **  *-  H*  % »  *  v»<  4  *  V  -  JP  *  *  %  ^  ^  wj 
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vtth  In  that  case  because  they  were  not  portloa  to  the  ooee. 


be  1  rip; 


merely  named  ot  the  time  of  the  trial  as  co-conoplratora 
To  that  contention  this  Court  In  Its  opinion  ssld  this* 


And  the  fact  that 


nowhere 


in  the 


background 


flow 


more  serious  than  we  have  here  la  no  warrant  for  a  refusal 


to  dee]  with  the  'esser  one  we  have  before  us 


it 


argue 


today  Is  that 


greater  case,  that  greater  conspiracy,  that 


right 


there 


Government's  stand 


point,  say  that  It  must  be  dealt  with  In  the 


same 


manner  by  way  of  divestiture  as  was  the  Crescent  case,  In  which 


lenguag 


The 


the  findings 


that  tne  Court  made  in  this  case.  The  court  be.  ow,  however^ 
from  the  Government's  standpoint,  erroneously  concluded. 


no  monopoly  had  resulted  in  the  case. 


It  was  of  the  view  that  the  business  and  power  of  the 
defendants  could  not  be  aggregated  in  measuring  their  control 


of  the  industry  and  as 


run  theater  monopolies  possessed 


Individually  by  major  defendants,  that  they  are  not  monopolies 
In  the  eyes  of  the  law. 

This  Is  so,  the  court  mistakenly  concluded,  because  no 

particular  exhibitor  able  and  willing  to  compete  on  the  first- 


run  shows  was  shown  to  have  been  excluded  by  the  Government  In 


the  evidence  below,  nnd  the  clefendnn*  charged  lllef5*l  W0" 
were  not  founded  In  tht  ownership  of  these  verloue  theaters 
ovnod  bj  them  in  those  verloue  clroulti  of  the  Uni tod  flUto/’ 

It  did,  however,  the  lower  oourt,  find  this  mm  MA  * 

UOtOt 


"Both  Indopondtnt  dtetrlbutorn  nnd  exhibitor®  whon 
attempting  to  bargain  with  the  defendant**  hove  been  met 
by  n  fixed  ecolo  of  cleeroncoo,  runs  and  admins ton  price® , 
to  vhlch  they  have  been  obliged  to  conform  If  they  wlohed 
to  get  their  pictures  shown  upon  satisfactory  runn,  or 
were  to  compete  In  exhibitions  either  with  the  defendants 
theater  in  which  the  latter  had  licensed  their  pictures.. . 


The  court  also  found  that  in  the  92  citleo  of  the  United 
States  with  a  population  of  100,000  or  more,  70  percent  of  all 


the  first- run  theaters  ore  affiliated  with  one  or  more  of  the 

-  fondants  In  thi3  cane.  Although  they  have  Interest, 
the  major  defendant*?,  in  only  one-sixth  of  the  total  number 
of  1  ,000  theaters,  motion  picture  theaters,  in  the  United 
States;  that  one-nlxth  of  18,000,  in  round  numbers  3100,  pay 


about  45  percent  of  the  total  domestic  film  rental  that  is 


received  by  these  eight  distributor  defendants,  45  percent 
of  the  rental  from  one- sixth  of  the  theaters. 


Of  the  remaining  55 


from  the  five 


5  percent  is  received 


ft 


ndent,  the  larger  five  independent  circuits 


theaters  j  end  the  remaining  50  percent  of  the  film  rental  paid 


20 


it  from  the  remaining  of  tho  18,000  then torn  In  tho  United 


St©t03 


Tile  Court  also  found  that  the  theaters  affiliated  ^1^ 


the  major  defendants, 


their  ovn 


theaters  paid  to  the  ma 


defendants  from  71  to  8l  percent  of  all  film  rental  paid  by 
those  theaters,  and  those  theaters  owned  by  the  major  defendants 
'icld  tho  three  non-oxhibltor  defendants  here  --  that  Is,  United 
Artists  and  the  other  two  --  from  16  to  26  percent.  They  paid 


the 


from  71  to  8l, 


exh tb l to  r 


defendants  from  16  to  26,  and  the  balance  which  was  left, 

v.nch  is  3  percent,  was  paid  to  independent  distributors  or 

producers  in  the  United  States. 


The 


no 


fimli'ncT  ns  to  the  division  of  the 


operating  territory  among  affiliated  theaters  --  that  is, 
neaters  owned  by  the  major  defendants  --  but  i.t  is  undisputed 
here  that  in  more  than  80  percent  of  the  900-odd  towns  in  vhlch 


they  operate  affiliated  theaters  they  are  affiliated  with  onlj 
one  --  only  one  --of  the  defendants  in  80  percent  oi  the 
900-odd  towns  in  which  they  operate.  Most  of  the  municipalities 
in  which  there  are  theaters  affiliated  with  two  or  more  of  the 
defendants  are  cities  over  25,000  population,  but  in  100  of 
those  they  have  what  T  described  as  pooled  theaters  where  they 


own  an  interest  or  maybe  two  or  more  of  them  own  an  interest 

So  it  boils  down  to  8o  percent  of  the  9^0  towns  that 


are  affiliated  Vi 


n  .  r 


qefnipted  with  the  mejer 


8) 


defendants,  operated  by  only  on®  defendant,  and  that  moat  o 
thorn  where  they  have  two  or  more  defendants  Interested  In  a 


me 


ere 


population 


f nd  100  of  the  900  towns  are  operated  by  poo' 


The  court  found  thnt  in  lo^ft  nf  thfi  02  el  ties  that  have 


populations 


ell  of 


the  first-run  theaters  are  affiliated,  38  out  of  92.  0  1 


the  first- run 


Most 


theaters  are  located  in  cities  of  25,000  or 
them  are  first-run  theaters. 


mo 


For  this  reason  about  70  percent  of  the  film  rental  that 


comes  from 


exhibition 


films 


In  towns  of  25,000  or  more  comes  from  these  affiliated  theaters 


own 


70  percent .  There 


in 


fact,  in  the  United  States  in  which  one  or  more  of  them  is  no: 


dominant 


:n  the  South  and  Southwest  the  theaters  are  dominated 


by  affiliates  of  Paramount.  In  the  Per  West  and  on  the  ?aci 
Coast  the  dominant  exhibitor  is  Pox.  In  the  Middle  West  the 


exhibitors  are  Pox  and  Paramount.  The 


and 


affiliated  with  Warners,  Loew’s,  or  Paramount.  In  Metropolitan 
New  fork  the  two  principal  circuits  are  operated  or  owned  by 


Loew 


respectively. 


New 


Let  us  take  a  few  towns,  such  as  Wichita,  f'or  example. 


with 


nro 


•  Population  of  115,000,  where  the  defendants*  film'* 

Played  first  run  only  In  Pox  theater#;  Cincinnati,  Ohio, 


vith 


a 


population  of  455 


where  the  defondnn  ‘ 


Played  flrat 


run 


RKO 


Dolls 


Texsa,  my 


home  town,  vith  a  population  of  some  300,00 
defendants!  films  ore  played  Hrat  run  only 

affiliates. 


where  the 


Paramount 


In  the  metropolitan  areas  where  Loew*s  first-run  theater.^ 
are  concentrated,  the  first  runs  are  divided.  Por  example,  In 

Nev  York,  aside  from  the  Times  Square  area,  what  they  call 
The  Show  Ceses,  the  entire  first-run  product  of  all  eight 
defendants  in  this  case  is  split  just  about  equally  between 
Loewis  end  RKO. 


Until  1945  when  the  Third 


run  monopoly  in  Philadelphia  in  whet 


known 


the  Goldman  case,  all  of  the  defendants9  films  were  shown  first 


run  in  Philadelphia  by  Warner. 


Truly,  for  the  first  run 


these  are  walled 


towns 


dramatic  form 


fact  that 


48 


of  this  Union,  Paramount 


along  of  the  defendants  has  theater  affiliates.  That  is  in 


eleven  States.  In  Maine,  Hew  Hampshire,  and  Vermont  no  other 


defendant 


theaters . 


Carolina,  South  Carolina 


Alabama,  Mississippi,  Arkansas,  and  Florida  no  other  defendant 
has  any  theaters.  ’ 


In  North  and  South  Dakota  no  other  defendant 


ha*  thciuorn,  Th*  17  minion  p#npl«*  In  thO#  oiovon  nut«i 

served,  Insofar  n*  defindtnts  nPi  conoornad,  oMy  >»y 
FM»«nmint,  one  of  tho  defendants. 


J^Btlco  Frankfurt  ,  n  \n  that  by  npronmontv 


Mr*  Olerki  Woll,  M.r, 


npreomont,  no,  Mr. 

nlr. 


Wo  are  pointing  out  that 


thin 


Inn  pattern, 


♦Ta?; 1 1 of  Prankfurtort  Thank  you. 

Mr.  Clerki  ln  tho  vontern  Staton  of  Montano,  Wyoming, 

Kansas  and  Nevada,  with  a  population  of  3.105,000,  Fox  alone, 

insofar  as  these  defendants  nre  concerned,  has  theaters  In 
those  four  States.  Pattern  or  no,  tho  mutuo1  use  of  these 
defendants  of  the  strategic  control  of  one  another  Is  evlO'1  >- 
1  the  19^3-^4  film  rental  figures.  In  that  year  Paramount 

•ecelved  $44,000,000  as  domestic  film  rental  for  Its  31  features 
—  pit>duf;oo.  features  that  year. 

the  $41,000,000  It  received,  $23,000,000,  or  54  percent, 
was  received  from  affiliated  theaters. 


Warner  the 


$29 


uuu.uuu  ior 


19 


features  that  It 


$15,000,000  or  52  percent. 


2  percent  less  than  the  other,  was  from  affiliated  theaters. 


Loev 


$55 


that  It  received  for 


33  films  in  that  year,  $27 


50  percent,  was  from 


affiliated  theaters. 


RK0  had  $28,000,000  receipts  from  Its  38  films,  of  which 


*12,000,000.  or  43  percent,  was  from  affiliated  oouron*. 

'  received  $50,000,000  from  the  Unltod  States  and 
Canada .  The  other  statistics  I  have  Just  boon  reading 
Ittclnde  Canada,  but  thia  one  on  Fbx,  I  am  advis'd,  includes 

^  neda.  ppr  lt8  33  filmg  lt  roCOiVGd  from  the  United  States 

and  Canada  $18,000,000  or  35  percent,  from  affiliated  theaters. 
Although  these  fip^ros  Rhov  that  about  ^5  percent  of  the 
national  revenue  of  the  major  defendants  as  distributors  comes 

affiliated  theaters,  in  areas  vhere  their  affiliated 
theaters  are  in  competition  with  independent  exhibitors  the 

percentages  of  revenue  received  from  them,  the  affiliated 

theaters,  is  much  higher,  in  some  places  averaging  70  percent. 

Concretely,  the  situation  in  Atlanta,  Georgia  —  we  set 
uht  1  or-r.h  m  the  appendix  —  ahovs  that  the  first-run  revenue 

derived  from  that  city  during  the  year  1936  and  1937  an<l 
I  understand  there  is  very  l.ttle  variance  in  it  up  to  da  tat 

in  1936-37  season  --  the  first-run  revenue  derived  by  the 
defendant  was  74.8  percent  of  the  total  revenue  derived  from 
that  city,  74  percent.  93.4  percent  of  all  of  the  first-run 
revenues  was  from  affiliated  theaters  there  in  Atlanta,  93-4 
percent  of  all  of  it  came  from  the  first-run  theaters  affiliated 


Of  these 


run 


Court  please. 


only 


independent  y  owned.  Pour  of  them  were  i00  percent. 


amount.  Thev  were  ooerated  by  Lucas 


J  enkins 


a  local  partner  of  Parsmount  in  Atlanta. 


One  of  them  was 


operated  by  Lopv*b  100  peroent.  The  fourth  was  operated  by 
1x1008  and  Jenkins,  this  oame  partner  of  Paramount.  But  who 


do  you 


suppose 


Interest  In  the  profits 


In 


that  theater? 


Loov 


U8lnp:  Ihe  same  partner  that  Paramount  did  In  Atlanta 


It  Is 


evident,  therefore, 


market  control  of  the  defenda^. 


In  that  case  springs  from  the  fusion  of  the  major  distributor- 


of  feature  films 


J 


The  combination  of  such  dual  powers  rather  than  the  extent  of 
either  alone  Is  crucial.  The  combination  between  distributors 


exhibitors 


I  have  shown  here  as  to  the  clefenae.no 3 


access  to  the  films  distributed  by  them  is  essential 


to  the 


exhibitors.  They  must  have  the  films 


that 


run 


Access  to  the  theaters  affiliated  with  them  is  essential 


to  the  survival  of  Independent  producers  and  distributors 


Independent  producers  and  distributors 


must 


to  the  theaters  of  these  affiliated  defendants  here.  Thus 
their  control  is  both  strategic  and  decisive  in  me  distribution 


exhibition 


through 


out  the  United  States. 


discriminate 


exhibitors 


which 


arises  from  the  continued  affiliation  of  the  five  larger 


theater  circuits  with  the  five  principal  film  distributors, 


03 
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l#  the  problem  that  In  posed  hero  on  thin  appeal. 

findings  make  it  clear  thot  this  dominant  position  of  the 
thcster-ovnlng  defendants  in  the  American  film  market  is  the 
direct  result  of  the  combined  activities  that  I  have  just 

described  to  you. 


The 


jor 


in  the  industry 


will 


effectively  protected  so  long  as  they  own,  so  long 


is 


they  control 


3100 


mot-,  i-.he 


ourt  found  below  that  they  did  own  or  control  or  that  are 
known  os  pools,  it  was  at  this  point  that  the  trial  court 


diifered  basically  In  its  o  pinion  from  the  Government 1  a  view 


of  the 


case. 


fhe  Government  insisted  there,  and  it  insists  here,  that 

<• .; uients 1  direct  or  indirect  stock  ownership  .n  all  of 


the  theater  corporations  Involved  in  the  conspiracies  feu no. 
below  ig  at  once  a  continuing  cause  of  the  competitive  discrimi- 
nation  which  the  court  condemned,  and  it  is  a  continuing  means 

¥-h.eb  this  conspiracy  is  carried  out  and  may  continue  to 

/ 

be  carried  out. 


The  trial  court  rejected  this  contention  and  held  that 
if  the  decree  of  affiliation  was  virtually  complete  —  that  is 
to  say,  if  the  defendants  had  direct  or  indirect  ownership  or 


interest  of  95  percent  in  any  one  theater,  then  it  was  ell  right. 


No  illegality  attached  to  that 


there f 


+• 

u 


ype  of  ownership. 

pool  arrangement  to  be  dissolved, 


27 


L-23 


whether 


corporate  form 


but  It 


left  the  of  the  defendants'  theater  ownerships  intact j 
•nd  It  also  provtdod  that  In  the  dissolution  of  the  poole, 


who 


illegally  In  the  pooln  that  were 


court 


95 


If  they 


could  come  in  and  buy  the  pools  up  to 
ovned  only  5  percent,  it  was  do  minimus  so  long  as  that  acqulsl 

t'-on  would  not  unreasonably  restrain  competition. 


The  court  had  just 

competition,  that  it  was 

still  they  left  the  defe 


found 


unreasonably 


Sherman 


under 


this  order  where  they 


owned  an  interest  in  a  pool 


come 


In  and  buy  the  pool  and  take 


advantage  of  the  fruits  of  the  violation  of  the  lav  that  the 
lover  court  found  that  they  had  violated. 


Douglas?  What 


pool? 


Mr.  Clark?  They  could  buy  the  others  out. and.  oper^iou: 


them,  sir. 


Justice  Douglas:  Did  the  decree  dissolve  the  pool? 

Mr.  Clark;  it  ordered  them  to  dissolve,  but  it  gave  them 


-,1'  ',nv,  rjyy.  por  exarapie f 


5 


we 


will  say,  it  would  be  de  minimus;  but  if  they  owned  50  percent, 

1 

say  three  of  them  did,  one  of  them  ©uld  come  in  and  buy  45 


percent 


95  percent,  and  go  right 


ahead. 


In  other  words,  If  Paramount,  Loewis  and  Warner,  we  will 
say,  had  a  pool,  one  of  them,  if  he  owned  as  much  as  95  percent, 


2R 


*  to  oporato  nho  theaters  In  that  pool. 

J^8Mco  Rurtont  They  could  oHhnr  divest  or  abaorb;  In 
Mint  right? 

Mr*  Clarki  Yon,  nir.  In  other  words,  thoro  was  no  require 
m®ot  that  they  absolutely  noil  and  divest  themuolvon  of  any 
ntoreat  at  nil,  'but  they  wore  permitted  to  buy,  any  °ne  of 

®®*  The  basic  relief  nought  by  the  Government  In  this  suit 
Juatlco  Douglas:  Wan  your  point  there  that  they  shouldn’t 
6  ellowe<l  to  keep  any  thoeters,  or  that  they  shouldn't  be 
loved  to  buy  an  Interest  In  theaters  Illegally  owned? 

Mr.  Clerk;  Vfo  contend  both.  They  shouldn’t  be  permitted 
to  own  any  theaters,  but  we  soy  basically  the  order  of  the 
court  is  wrong  there  because  it  held  that  these  pools  were 
Illegal  end  still  It  turns  around  and  permits  one  of  the 

" 'n  the  pool  to  buy,  and  if  it  owns  95  percent, 

then  It  con  continue  to  operate  the  theaters  within  the  pool, 

18  the  W0y  ve  understand  the  order. 

The  basic  relief  the  Government  ask3  for  is  complete 

°n  of  the  major  defendants  with  the  exhibition 

branch  of  the  business  by  divestiture  of  all  of  their  theater 
interests.  T,  s  was  rejected  in  toto  by  the  trial  court,  while 
at  the  same  time  it  sustained  the  Government’s  basic  contention 
98  k°  the  extent  and  character  of  the  defendants'  conspiracy 

in  the  case. 

Tr>  r p-c 1 1  n ~  thi s  relief  *v  ►Mel  court  recognized  such 


divorcement  relief  van  a  permissible  solution,  but  It  oon- 

that  before  such  relief  oould  bo  grnnted,  a  now  Rynt-om 

of  piloting  the  Industry  by  competitive  bidding  should  b” 
tried  out.  This  bidding  system  wos  unsought  by  the  Government 
or*  *  am  advised,  by  sny  of  the  parties  to  tho  oaso,  ond  v«« 

never  thought  of  or  known  of  until  tho  opinion  of  the  court 

came  down  In  June,  19**6. 

Notice  Murphy:  Mr.  Clark,  you  spoke  of  10  million  pcoplo 
in  one  area;  is  that  correct? 

clark:  Yes,  eleven  3tates,  I  think  It  wan. 

Justice  Murphy:  Three  million  in  another? 

Mr*  Clark:  Yes,  sir. 

Justice  Murphy:  Is  that  correct? 

Mr.  Clark:  Yes. 


Justice  Murphy:  Now,  how  many  million  people  a  week  nee 


the  movies? 


Mr.  Clark: 


gues 


but  I  am 


advised  that  90  million  people  throughout  the  United  States 


about  right 


Is 


right,  sir,  about 


million? 

Mr. 

Davis: 

Yes,  sir. 

Mr. 

Clark: 

About  90  million. 

Mr. 

Davis: 

Admissions.  Yes, 

a  week. 

Mr. 

C.l6.pk:s 

Of  course,  those 

two  area 3  did  not  Include 


30 


•  bin  ci up*  r  ppokp  0ft 


A®  I  vn?  saying,  if  the  Court  pleoso,  they  not  up  l^iln 

competitive  system,  ee  they  oalled  it,  a  nev  system  of  competi 

tlV0  bidding.  No  one  In  the  case  asked  for  that  system.  In 


fa°t.  It  is  opposed  here,  I  undorntend,  by  the  very  people, 
e  \Cjy  exhibitors,  It  was  Intended  to  benefit. 

(A  recess  was  taken  from  2i00  o’clock  p.m.  until  2i30 


o’clock  p.m. ) 


Olarkj  i.  *  the  Court  please,  will  conclude  pretty 

quickly. 


This 


suit  Is  a  cul 


Government 


during  the  past  25 
that  are  spelled  out 


years 


trust 


here 


Tf.  wir  to  the  efforts  of  the 


Federal  Trade  Commission,  as  described  In  our  brief,  and  some 
of  the  Sherman  Act  cases  which  have  been  subsequently  instituted 


-■y  che  United  States  against  defendants  are  also  summarized  in 


our  brief. 

The  ne:,  result,  if  the  Court  please,  of  all  of  these  suits 
and  these  administrative  proceedings  was  a  series  of  orders 
and  decrees  which  regulated  In  one  form  or  another  the  manner 
in  which  these  defendants  could  license  their  films. 

These  forms  of  regulation,  including  the  consent  decree* 

-1'  •  '  .  i:  entered,  as  I  said,  in  19^0  with  all  concerned,  were 

preventing  film  licensing  discrimination  by  regulating  the 


form  and  the  chrra 


cter 


of 


Jhe 


film  licenses  that  were  made  by 


? 
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here  on  distributors* 

Jhntlci*  Frankfurter!  Mny  I  ask  vhother  the  rhltmtion 

*T*tm  under  tha  consent  deeroe  ever  becamo  operative? 

Wr.  0 i nrki  Yrn,  nr,  I  undorntnnd  It  did,  sir. 

Justice  Frankfurter!  Did  It  oporate  for  three  years? 
la  there  anything  In  the  record  that  shows  the  experience  of 

that  arbitration? 


Mr.  Clorki  That  Is  shown  In  our  appendix,  yes* 

Justice  Frankfurter!  There  were  quite  a  number? 

Mr.  Clark*  I  know  it  operated  for  some  time,  but  I  don’t 


know  for  the  whole  time,  but  the  appendix  will  show  that, 


air. 


As  the  findings  of  the  court  below  amply  demonstrate,  all 


ol  this 


extensive  regulation 
trust  injunctions  an 


9 


trade  practices 


otherwise 


the 


rv 


onspiracy  et  all,  nor  has 


the  defendants  of  the 


power 


their  incentive  to  continue1 


individually  to  discriminate  against  competitors. 


that 


Even  if  the  trial  court  were  correct  in  its  assumption 
the  relief  sougjht  by  the  Government  should  be  granted  only 


on  the  last  resort,  it  was  wrong  in  assuming  that  the  possi¬ 
bility  of  lesser  relief  had  not  been  exhausted.  The  Government 
has  been  most  patient  in  that  regard.  The  competitive  bidding 
provision,  we  say,  would  be  just  one  more  unhappy  experience. 

Wien  the  opinion  denied  theater  divestiture,  the  Government 


sought  ir>  me  hearinr-s  on  the  of  the  ludement  to  secure 
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3 


O 

tm 


crop 


nnjor 


of  oach 


other*®  theater®  a®  outlets  for  each  other1 o  fllma. 


Thin 


V8fl 


^ho  Minimum  rollof  we  thought  that  woo  required  to  give 


®ajor 


some  lnoontlve  to  competo  end  to  end 


their  conspiracy. 


However,  this  relief  against  cross-licensing  was  rejected 


’Jy  the  lover  court . 


It  1 


s 


sought 


ultimate 


divorcement 


only 


the  Government  thinks  by  which  effective  relief  egains '<  the 


fou  nd 


period  of  time 


The 


cross-licensing,  together  with  the  complete  ultimate  divorcement 


exhibition  from  the  distribution  of  the  major 


Government’s  view  the  only 


means  by  which 


Sherman  Act  by  the  major  defendants 


136  brought  to  an  end. 


recognized  that  mere  Injunctions 


violations 


those  that  had  occurred  In  the  past 


Could  not  then  be  ended  by  Injunctions .  Indeed,  tney  set  up 
a  procedure,  this  competitive  bidding  procedure,  an  entirely 
new  standard  of  conduct.  Thus  the  difference  between  the 


and  the  Government8 s  position 


same 


which 


would  be  to  ooen  up  the  channels  of  trade  in  this  industry. 


f 
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Air 


u 


expediting  court  concluded  thnt  oompotl i  on  now 

could  be  introduced  In  the  evidence*  by  on  afflrmatlv# 
of  regulation  which  would  oontrol  the  doy-by-dny  activities 

of  1R>000  theaters  In  tho  United  Statos.  The  ohv  o  >  rui 
leu dab] e  purpose  of  such  a  regulation  In  to  permit  these 
heaters  to  compote  for  tho  privilege  of  exhibiting  films. 

Certainly,  there  can  be  no  doubt  that  t,  ■  1  •  rm'  51 
purposes  and  it  Is  proper  under  the  Shennan  Act  and  one  of 

objectives. 


4 


However,  the  only  remedy  for  such  a  discrimination, 
which  this  Court  has  sanctioned  In  the  pant,  and  the  only  remedy 


'he  Government  believes  Is  appropriate  In  this  suit  la  OM 


wn  1. h.  effectively  terminates  and  disintegrates  the  power  and 


t'he  Incentive  to  discriminate  here  that  Is  inherent  c'" 


Integration  of  these  defendant  corporations. 

In  closing,  if  the  Court  please,  the  question  arises, 
we  think,  in  this  case:  Does  the  Sherman  Act  mean  that  equitable 
relief  against  habitual  violators  should  be  limited  to  experi- 


1 nduce  competition  by  regulating  their  bu 


through  the  court 8 s  regulating 


opportunity  and  incentive  to  compete  be  created  and  maintained 
by  a  reorganization  of  these  corporations,  which  would  destroy 


tructure 


the  restraints  that  are 


iounci  to  have  existed  here  below? 


rr> 


A  0  (lov  orir  j  £*  y'  *f- 


y  *  n  Ti 


%  + 


Vs?  i  4  ^ 

if 


hp t  the  answer  to 


tills  question 


1  1  vf  t  !  '<  1 


*  - 


f r>ut  this  entire  enti- trust  program . 


3^ 


[li 


* 


ROUMEWT  OH  BEHALF  OP  AMERICAN  THEATRES  ASSN. 


by  Mr.  Arnold. 


Mr.  Arnold 


May  It  pleaso 


the  Court ,  the 


here 


the  Buppoaod  beneficiaries,  the  supposed  pereone 


protected  by  th 

e  below 


competitive  bidding  inaugurated  by 


and 


are  trying 


i  rom  thfi  t 


sort 


protection. 


Now 


,  we  do  not  feel 


have  any 


tending  in  this 


°Urt  ®rsue  any  of  the  provisions  of 


decree 


that 


°ne,  because,  I  think,  that  is  the  only  one  which  af 


fliwativelj  binds 

under  the  t»iii  m  n 


and 


representatl 


is  Inadequate 


federal  procedure 


think 


another  reason 


argue  that  in  so  far  as 


this  decree  incidentally  affects  our  thousands  of  members,  and 


any  anti 


have  tremendous  incidental  effects. 


we  could  not  agree. 


The  American  Theatres  Association  represents  about  6 


theatres 


the  Californi 


theatres.  There  are 


of 


every  type;  there  are  large 


theatres,  there  are  small  independents,  there  are  chains, 
tb:/?e  are  theatres  which  are  affected  differently  by  the 


general  relief  in  the  decree,  but  on  one  thing 
and  that  Is  the  opposition  to  the  plsn. 


are  united 


I  think 


the  outset,  we  might  outline  briefly  the 


plan. 


is  found  in 


*  a  tw.  ^  y* 


numeral  II,  paragraph  8  of  the 
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decree,  and  it,  in  effoot,  compel#  even  independent  exhibitor 

to  buy  the  pictures  which  he  needs  from  the  defendants,  and  that 

larket,  a  group  of  picture 


ofhis 


vhlch  he  oannot  survive  under  unless  he  obtains  —  compels 

him  to  buy  his  pictures  in  conformity  with  a  plan  of  competi¬ 
tive  bidding,  in  vhich  every  picture  is  sold  separately* 

The  defendants  must  offer  each  feature  picture  in  every 


area  to  the  onerator  of  each  theatre  in  that 


petltive  area,  who  desires  to  exhibit  on  some  run  vhich  he 


interveners 


words 


very 


cult  to  define  or  determine  the  meaning 


The 


ust  be  uniform;  the  pictures 


produced  bv  the  defend  a  nt.«  themaAi  ves  need  not  be  offered 


They 


theatres  if  they  desire 


that 


Then 


ore 


paragraph  deals  with  the  situation  where 


run 


per; 


showings,  and  that  is  the  ordinary 


that 


the  distributor-defendants  notify  the  exhibits 


the 


will  receive  dates,  fixing  a  minimum  flat  rental  for  a 
number  of  days  of  exhibition  and  o  specified  run  and  clearance, 


receive 


theatre  owner  must  ma 


ke  his  bid?  his  hid  may  be  on  the  flat 
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Mntal.  a  percenta^A  vmin  reeeints.  a  combination 


gJ'OBB  receipts  and  rentals,  or  anj  other  form  of  rental  is 


ltted 


and 


ist  specify  the  clear 
Uling  to  accept,  and  the  iime 


and  the  days  of  exhibition;  and  the  provision 


and  says  thai  an\  other  kind 


lay  be 


including 


finy  ether  types  of  inducement,  which  the  imagination  of  the 

exhibitor  may  devise . 

The  decree  then  provides  that  the  defendants  may  reject 
L--  offers,  if,  however,  they  accept,  they  must  give  the 

I 

run  to  the  highest  responsible  bidder,  with  all  ihese  vari¬ 
ables  ...n  the  situation,  all  of  these  imponderable  values,  the 
percentage,  time,  clearance,  the  defendant  is  supposed  to 

e  kind  of  uniform  standards  the  highest  responsible 
bidder,  and  then,  finally,  there  is  another  provision  which 


than  the  ones  I  have 


that 


the 


which,  in  his  opinion,  and  it  must  be  his  opinion  because  it 
can  be  hard.y  reviewable,  will  by  virtue  of  his  equipment 
and  size  eive  him.  or  he  ademiate  to  eive  him.  a  reasonable 


return. 


That  is  the  plan. 


carried 


If  the 


Court  please,  it  is  to  be  carried  out  by  a  concert  of  action 


between  - 


ill  these  defendants  inaugurated,  approved,  authorised 


The  tffeot  It 


6m  ligate 


bfr  the  Court 


^•ftndtnt  confoination  the  administration  of  a  plan  thlch 


defendants  put  in  by  their  own  concerted  action*  a  plan* 

concert  of  action  vhloh  were  it  not  for  the  Court1 a  a pp rove 1 

voul<1  unqueationa^xj  be  Illegal.  They  have  been  accused  of 
acting  uniformly  and  In  concert.  Under  tnla  pis n.  it  becomes 


t oi  act  uniformly .  The,/  are  .vreruBil)  ♦  - 

the  decree  from  anti-trust  ault  on  account  of  that  concert 


of  action*  if  this  decree  be  valid*  and  presumably,  hecauBe 
I  do  not  know  where  else  the  jurisdiction  lies*  the  Hew  York 
Uj-rt  assumed  jurisdiction  to  review  the  sale  of  pictures  on 

a  nation-wide  scale. 


How*  as  I  say*  this  is  the  sole  part  of  the  •  - 

which  we  wish  to  be  heand.  This  Is  not  an  incidental  effect 

of  the  decree  on  persons  who  are  not  parties  to  the  suit.  It 


is  a  positive  direction,  a  positive  program. 


It  is  true  that  they  are  not  named  in  the  decree  by 


name,  but  since  they  must  get  70  per  cent  of  all  their  pro¬ 
ducts  through  this  market*  with  respect  to  that  product*  this 
decree  binds  them  as  effectively  as  if  they  were  named.  The 


assurance  of  continued  supplies  to  order  competitive  methods 

which  include  good  will*  negotiation  and  service*  are  cj. 


They  are  compelled 


bid 


peiled  to  accept  the  defendants 


by  picture;  they  are  corn- 

judgment  on  vague  standards. 


Now,  we  say  that  this  is  not  an 


injunction  at  ail.  It  is 


of  faiy  competition  sot  up  by  tie  'our'..  It  in  r> r. 

•  Inietration  vhioh  is  dolegated  to  an  industry  committee 
approved  by  the  Court.  All  that  la  lacking  is  a  blue  eagle. 


vo  are  here  on  appeal  fro 


a  motion  denying  inter 


oution,  ana  o l so  on  a  direot  intervention  In  thiaCourt  under 
f  authority  of  the  United  States  vs.  The  Terminal  Association 
*  St.  louis.  Our  standing  as  interveners  has  been  questioned 
y  the  defendants  and  the  Government^  and  decision  on  that 
standing  has  been  reserved,  and  I  will  briefly  argue  our  stand- 
lug  as  interveners. 


argument  against  la  that  every  anti -trust  decree 
changes  business  relationships  and  in  that  sense  affects  a 
great  number  of  bodies,  and  that  the  Government  cannot  afford 
to  have  all  those  parties  cluttering  up  the  Courts  by  per¬ 
missive  intervention,  and  there  is  not  intervention  of  right 
because  they  are  not  bound.  And  that,  I  thinks  vould  be  true 
Oi  any  provision  of  the  decree  which  involved  enjoining  pest 
practices  or  breaking  up  past  relationships,  but  if  theCourt 


please,  this  is  a  decree  which  looks  to  the  future.  It  legal¬ 


izes  a 


binetion 


in  the  absence  of  the  decree 


by  injunction.  Since 


decree,  if  this 


decree  is  approved,  our  interveners  can  no  longer  complain 


in  a  Court  of  their  own  jurisdiction;  they  must  go  to  New 
York  and  their  only  remedy  is  through  the  Attorney  General. 


They  can  no  longer  approach  the  si 


iers  of  'cheix* 
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Products  by  th 

thoy  ht vs  been 


ordinary 


and  moans  of  approach 


In  the  paot.  They  must  submit 


unlfom  rules,  uniformly  adminiotered  by 


bination 


under  the  direction  of  the  New  York 


And  we  say  we  are 


bound 


beoause  the  decree  compels  the  buyers 


market  for 


films  to  submit  to 


the  market 


formulated  by  the 


Court 


and 


It  takes  away  thel 


enjoin 


and 


damages 


under 


y  their  right  to  recover 
if  this  decree  be  vai.d,  and 


it 


establishes  and  authorizes  and 


concert  of  action 


of  major  distributors  to  break  off  established  relations  v 1th 

Independents  which  have  not  any  taint  of  illegality  whatever. 

Justice  Frankfurter:  Mr.  Arnold,  suppose  the  Spence 


School  in  New  York  or  some 


having  several  hundred 


students  or  pupils  makes  it  a  regular  practice  of  going  to 
tne  movies  twice  a  week,  and  they  are  affected  by  the  alleged 


high 


you  say  that  they  have  standing 


in  Court  or  would  that  be  de  minimus? 


Mr.  Arnold:  I  would  not  say  it  would  be  de  minimus; 


the 


there  is 


no  decree  which  controls  who  can  go  to  that  school.  The 
point  I  am  making  hero  — 


Justice  Frankfurter: 


have  to  go  to  the  movies. 


Mr.  Arnold:  They  do  not 


Justice  Frankfurter:  But  people  do  go  to  the  movies  and 
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th§> 


npt  out  of  poo  Wo  i. 


out  of  poo  left 


'*•  bi*l*  of  the  Oofommont *o  osse. 


Mr.  Jmold t  That  in  right,  They  oonoelvably  be 
•xtortionatoiy  out  of  pookot,  but  If  the  decree  require  the 
t°  go  to  the  movies  betvoon  the  hour#  of  10  they 

Controlled  tho  raovloo  In  t 
#nd  d:i  that,  them  It  vou! 


uoh 


as  to  divide 


the  seats 


bind 


person 


I 


1  «m  gied  Youp  Honor  ankad  the  question  because 

tM.sj  abundantly  c'ear.  Inc  dental  effects  of  anti 

>runt  Screes  do  not  authorize  intervention.  Our  position  is 

ve  ai»o  interveners  only  so  tong  as  there  is  a  code^ol^BH 
fair  competition  vhich  directly  binds  us  and  to  winch  wo  n;uo  - 
coriform  in  ell  our  business  dealings  in  the  future* 

Justice  Frankfurter:  It  binds  you  If  you  continue  in 

bu&lnf'ss,  end  it  binds  these  children  if  they  go  to  the  movies. 


Justice  Frankfurter:  They  can  stay  home. 

Mr.  Arnold:  They  can  stay  home. 

Justice  Frankfurter:  So  can  you. 

Mr.  Arnold;  But,  if  the  Court  please,  I  donH  think  you 
are  giving  me  a  case  where  the  hours  and  the  attendance  at,d  th© 


seats  of  those  children  are  directed  by  the  court. 

Now,  we  have  a  case  where  we  are  not  permitted  to  even 

approach  these  people  in  the  old  way.  We  are  bound  in  every 
detail  of  our  buying. 

If  the  decree  only  raised  our  prices,  I  would  say  that 
the  thing  would  be  discretionary,  but  it  does  more  than  that. 
It  binds  us  on  every  detail  of  our  market  operation,  and  we 


say  that  we  have  standing  to  intervene  only  so  long  as  this 


plan  of  competitive  bidding  is  in  the  caBe.  If  it  is  out  of 
the  case,  our  standing  is  gone. 


sends  it  back  to  the  District 
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Court  with 


th«  suggestion  or  povrr  that  It  still  be  thero 


v*  thinic 


v«  should  bo 


to  bo  In  tho  District  Court  to 


ourselves 


t  .ion’ 


htnlc 


Government  disputes  that 


What  fv 

e  Government  says  is  that  their  representation  is  adequate 


and  the 


I  think,  is  quite  obvious 


The  Government^ 


presentation  is  inadequate 


All  the  Govern 


says  Is  that 


^  is  not 


sn  effective 


titute  for  divestiture 


We  say 


not  interested 


cannot  argue  divestiture 


I 


divestiture 


or  no 


divestiture,  any  sort  of  a  plan  that  they  set  up,  we  have 


right  to 


represent  our  own  private  interests,  and  the  Govern 


ent  is  not 


representing  the  private  Interests  at  all 


Nov,  as 


the  meri 


ve  think 


a 


of  lav  that 


the 


competitive  biding  scheme  goes  beyond  the  Courts  author! ly 


to  nauguret 


regardless  of 


vis  do 


The  reason 


is  that  it  is 


controlling  the  buyer b 


the  film 


who  are  not  parties  to  this  suit. 


I  have  argued,  not  alvays  successfully 


the  most 


extreme  extension  of  this  Courtis  pover  in  anti-trust  suits  to 
vithhold  privileges  from  defendants,  to  grant  patent  licenses 
vithout  compensation,  to  do  anything  to  open  the  market,  and  I 

Lave  not  alvays  been  successful. 


But  even  my  positions,  which  have  sometimes  been  denied, 


are  nothing  compared  to  the  extent  of  this  market  regulation 


V^i 


•■>  V/ 


have  something  here  utterly  vithout  precedent,  end  before 


4h 


n 


-V  4  fc  ,  '  * 


f  I  * 
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18  ®  kind  of 


•  Precedent  because  there  there  van  a  sort  of 


market 


rpgul 


and 


my  ns 


e  i§  on  there.  I  wont  to  nay 


9  *  11 


^e  first  plaoo.  that  oonnent  decree  was  a  deoree  by 


°onaent 


in  tho 


place,  It  vaa  a  complete  failure. 


I 


thlnk  thflt  by  that  decree  I  at  least  learned  that  elabor 


adttlnlatretive 


for  the  government  of  business  are 


not 


i*'  the  anti- trust  laws 


delegation  of  authority,  If  the  $Court  please,  to  regulate 


**nd  control  a 


by  an  Industry  committee  Is,  in  my  opinio 


idden  by  the  Schecter  case, 


as  well 


by  every 


the 


function 


to  rest  on 


the  abstract 


power 


I  don't  think 


the 


1  come  to  the  point 


this 


decree  Is 


whether  it  isn 


because  I  think 


it  is 


abundantly 


it  does  not  serve 


purpose 


he  She i man  Act  or  the  purpose  indicated  by  the  Court's  finding* 

i 

pucs  -he  independents  in  a  worse  position  than  before. 


What  was  the 


purpo 


the  court?  Well,  the  distributor. 


the  major  defer.  : ants  control  the  major  part  of  the  market,  and 
they  also  owned  the  greatest  circuits  of  theaters  in  the  United 

States,  which  used  their  own  product;  and  the  court  found  that 

# 

they  acted  in  concert  in  various  ways,  to  use  that  power  over 
the  distribution  of  film  in  order  to  discriminate  against 

independent?,  and  thc*re  were  two  remedies  before  the  court; 


0ne  was  the  mild  remedy  of  injunction 


Another  was  a 
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<lr°mc  r«»edy  of  divestiture. 

court  thought  the  mild  remedy  too  mild  and  the  drastic 

remedy  too  drastic.  It  wasn’t  satisfied  with  either,  end  they 

sought  another  means  of  meeting  the  situation.  What  was  th - 

situation? 


Briefly,  there  were  not  enough  films  to  go  around 


only 


enough 


8  to  go  around,  the  number  of 


.lms  vas  constantly  decreasing 


In  1937,  the  depression  year,  there  were  437  feature  picture 

In  1945  and.  1946,  when  the  audiences  had  increased  tremendously# 


they  had  produced  only  445,  and  In  1946  and  1947  it  had  gone 
down  again  to  426.  In  other  words,  as  the  theater  demand  was 


increasing,  the  number  of  pictures  was  decreasing. 

Now,  obviously,  so  far  as  the  theater  end  of:  tae  cus 
Is  concerned,  there  Is  little  Incentive  for  tne  defendants, 


U' less  they  are  men  of  great  good  will,  to  give  this  extremely 
scarce  product  to  competitors.  Maybe  they  should  under*  n  e 


trust 


but  the  incentive  is  not  there,  and  rne  •tJ 


tion  further  than  that  to  continue  the  established  habits, 


which  the  court  found  had  been  built  up  by  concerted  action, 
the  incentive  to  continue  that  even  independently  without 


getting  together  any  further  is  well  knovn  where  a  concert 
of  action  Is  broken  up  by  injunction.  And  so  the  - coU3?t. 


to  break  through  those  habits  without  destroying 


e  the 

o 


3  -  r  u  c  tu  r  9 


*  r  1  r*  rt  y\ 

W  •  fc  *  J  w*  *  4  mjt 


■**1 

"if  1 


r 


** 


L 


\ 


1  c 


mm  m 
*  .  *■  ** 


**** 


thins  that  natur 


ally  occurred 


Vaa  to  put 


woving 


n 


pub)  1 0 


Utility 


I 


utility 


tho  court 


Mi 

a^ing  a  device  which  took  away  tholr  right  to  ohooeo 


theli*  Customer  a. 


A  public 


no  right  to  choose  itn 


CUS tOIE  'l'g  . 


1  say,  the  first  thing 


naturally 


to  put  the  moving  pioture  business  on  a  quasi-public  utility 
>asl9  and  compel  them  to 


give 


uniform  terms 


g| 

-or  that  purpose  the  competitive  bidding  had  a  very  persuasive 
fiI1d  plausible  sound.  Also  competitive  bidding  sounds  like 

competition. 

However,  what  the  court  forgot  was  that  when  you  a.1 
competitive  bidding  as  the  whole  means  of  competition,  you 


restrict  other 


eans  of  competition. 


The  Court  may  recall  the  fight  that  went  on  out  West 
viitru  tne  packers  wanted  to  force  all  the  ranchmen  to  send  their 
-attle  to  the  Denver  stockyards  where  they  would  sell  by  oorapeti 


bidding 


around 


the  farms 


•  thought  favoritism  occurred  or  maybe  they  talked  them  out 

of  higher  prices  or  where  they  got  this  individual  contract,  and 
-i' v  w:  •:  -.topped  at  the  suggestion  of  the  Anti-Trust  Division. 
There  was  no  contention  made  that  it  was  legal  because  it  re- 


important  flow  of  competition  on  the  market. 


But 


situation  here  is  much 


than  the  situation  that 


the  ranchmen  had  because  these  people  haven'1 1  a  chance  in  a 
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*lrat,  o;'  course.  In  the  creator  resources  o  the  defend 
°nts,  vho  cnn  Afford  to  stay  In  and  bid  them  out  of  their 

their  theaters,  nnrt  neaanri.  of  course,  there  Is  thd 


product 


assurance  of  supply  of  at  least  20  percent  of  the  pictures  toy 


Independents  must  hurry 


hurry 


trying  to  get  enough  pictures  so  they  can  operate  In  the  future 


Finally,  a 


Govern 


nmt5s  brief,  the  whole  effect  of  this  will  be  to  raise  prices 


to  Independent 


We  will  raise  prices  of  films  to  Independents 


and 


*  -  v - ■  -  -i  - - - 

up  to  the  affiliate  he  can  make  it  up  as  a  distributor 


and 


the  Independent  can  t  make  it  up  as  a  distributor,  and,  finally, 


there  la 


this  complete  uncertainty  of  bidding 


Films  aren’t  like  cattle.  Here  they  have  to  make  bids. 


Those 


often 


make 


type 


I 

run  snd  never  knov  whether  they  are  going 


cr  not. 


'he  trouble  with  this,  if  the  Court  please,  is  that, 


assuming 


public 


cept  in  this  situation,  it  is  backward.  The  Court  will  recall 


banking 


and 


bidding  mandatory, 


they  didn’t  say  to  the  utilities,  which  were  the  victims  of 


that  banking  group,  "You 


fihil 


h  ji 


.*  *• 


m  for  the  bankers*  stock. 


It 


n 

They  said  to  the  hankers,  "You  hid  for  the  victims*  securities." 
Ani  this  is  In  effect  compelling  the  under-dog  to  hid  for  the 
product  of  the  man  who  has  been  found  to  have  discriminated 


against  him 


Nov,  that  Is  the  situation,  assuming  that  there  was  such 
a  thing  possible  In  this  Industry  as  real  competitive  bidding. 

1  n°v  want  to  point  out  to  the  Court  that  that  assumption 
is  a  pure  illusion.  The  bid  of  the  exhibitor  Is  so  full  of 

variables  that  only  the  uncontrolled  discretion  of  the  defend¬ 
ants  can  determine  vhether  It  is  the  best  bid  or  not.  What 


are  these  variables? 


Fixed  rentals  compared  with  percentages;  time  of  exhibition  - 


4o 


nuch  as  30 


teelcs?  .Clearance  —  is  a  higher  bid  which  does  not  require 
^ach  j  long  clearance  and  does  not  keep  it  out  of  the  second-run 
theaters  so  long  better  than  a  lower  bid  with  a  shorter  clearance? 


Advertising;  guarantees;  promoting;  and,  finally,  the  two  things 
which  never  can  be  pinned  downs  Responsibility  of  the  bidder 
and  the  character  and  good  will  and  the  patronage  of  the  house. 

Nov,  what  does  this  mean?  It  means  that  the  defendants 


acting  in  concert  are  ordered  by  the  Court  to  exercise  a  complete 
anl  unreviewable,  as  a  matter  of  fact,  discretionary  power  over 
lie  distribution  of  fiJm,  We  start  out  with  a  concert  of  action 
'.Jhich  controls  and  discriminates  against  the  defendants. 


The  Court  condemns  that  concert  of  action  and  then  as  a 
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rerasdy  they  set  up  a  brand  nev  concert  of  action  In  which 

the  defendants  have  uncontrolled  discretion.  What  remedies 

have  the  defendants  If  they  ore  forced  out  of  business?  Each 

bid  stands  by  Itself  unless  you  can  find  some  fault  v .  h  ’t. 
They  have  no  remedy  at  all. 


Who  gives  relief  to  any  complaining  defendants 


the 


event  there  la  an  Improper  application  of  this  uniform  system? 


Wall,  the  anavor  u  fu  . 

I ■  ■  a  ||  *,*^1  •  J  have  got  to  go 


i*9 


Washington 


•Da  g*t  th«  Attorney  Oenersl 


down  to  the  New  lorlt  Court 


What  happens  to  the 


existing  relationships 


good 


and  servico 


and 


merchandising  a  r® 


J^fuge  of  the 


They  are 


yed  cc 


plate ly . 


What  happens 


Independent 


self  of  a 


source  of  supply? 


has 


vho  wants  to  assure  W 
to  bid  on  all  sorts  oM 


pictures. 


in  3c  ’ts  of  ways,  104  to  150  times  a  year 


He 


everything  m  sight 


The 


it 


me 


ittingly  occasioned 


complete 


control  to  the  de 


fendants 


moving 


in  vhicl 


have 


vho  is 


in  business  and  vho  is  out  of  business 
Nov,  they  say  in  their  brief  that  they  v 


that 


diBcretion  benevolently. 


that 


careful  of  these 


variables,  that  they  vill  be  careful  that  these  variables  will 


not 


judgment,  that 


pare 


bid  which  they  iiemselves 


themselves  and 


makes 


careful  and 


it  in  a  humanitarian  way. 

Perhaps  they  will.  That 


1688  Of 


a  cartel,  benevolent  or  non-benevolent .  It  is 


direct 


antithesis  of  the  anti-trust 


lav . 


What  li  th°  fundQ«n«ntQi  thing 


finds?  Ths 


Qlmlf  lost  ion  of  theatres. 


i\  man 


never  got  out  of. 


laglven  a  plaoe  be  can 


Vf°U,  who  determined  now  whether  he  can 


adequa 


It  or  not? 


The 


defendants 


In  fact,  it  will  put  a  cloak  of  flPPar 


ent  legality  upon  everyone. 

Justice  Murphy:  Who!  would  vou  have 


determine 


Arnold.  Who  wc  id  i  have  determine  i^? 
•Justice  Murphy;  Yob. 


Mr.  Arnold 


: 


I 

If  the  Court  please,  I  say  that  unless  the 


Legislature 


stands 


that  to  nobody  can  be  delegated 


what 


and  what 


unfair  conroetition.  and  that 


has  done. 


remedies 


given,  first,  because  of  the  limited  character  of  my  Inter* 


v-v.ic  ,h  arid,  secondly,  because  of 
opinion  on  the  part  of  my  clients. 

t 

However,  everyone  of  them,  11 

have  decided  that  tbb  win  not.  „„ 


and 


MnallyJ  the  only  other  answer  against  it,  which  is 


think.  Warner 


is  that  there  is  no  proof  of  any  of  the  assertions  of  catastro- 
piiy  which  I  am  making  so  confidently.  My  answer  to  that  is 

that  anyone  who  knows  fundamental  economic  principles  knows 


3 


VO  ijc 


n  nn'J  other  vay. 


**  ‘*COnd  *n“v<T  1.  that,  of  couw. 


can 


»t  get 


docunontnrj  proof  0f  hov  .  i,eliUtlTe  BCh«»  1.  eoln«  to 

"  Tlm  slv“J0  ou»t  be  a  gueee.  I  .ay  that  this  1»  * 
leglalatlvo  ochene  which  the  Court  cannot  put  In,  *&>  »®coD<JiJ’ 

th/A  If  we  are  to  guea.  on  It  and  treat  oureeivea  aa  quallfl®4' 
It  la  not  only  unfitted,  it  l,  cataatrophlc  to  the  independence 


of  otur  o.lenta  and  to  competition  In  thle  area,  In  thla  caae 

Now,  my  aaaoclates  are  going  Into  more  detail  ea  to  t 
particular  trouhlei  and  difficult!#*  whleb  Udnpendenta  Have 


undoz*  the  decree.  Thenic  ?/oiie 

ARGUMENT  ON  BEHAI?  OP  V.  C.  ALLRED*  ET  AL*, 


By  Mr.  Jackson. 

Mr.  Jacksons  May  It  pleaae  the  Court,  Colonel  Barton 

and  I  represent  the  Confederacy  of  Southern  Associations* 
yhose  selected  representatives  are  parties  of  record  ® 

proceeding,  and  their  membership  consists  of  about  2,000 


motion  picture  operators. 

Judge  Arnold  has  described  the  procedure  in  the  statu 
Court  and  the  method  by  vhich  ve  have  brought  the  case 
on  eppeal  from  the  order  denying  our  motion  to  intervene 
by  direot  original  application  to  intervene  in  this  Cour  , 
and  I  vill  not  burden  your  Honors  with  repeating  vhat 

had  to  say. 


y  0 

w 


( 


W  w 


rew  ha  t 


&  detail  than  he 


52 


to  Intervene  oafo 


^*®gSPd  to  thn  j  .  . 

^veiopmonta  vhich  led  to  the  potltlo 


u 


a 


clients  as  veil  as  our  own# 


Th®  all"iaportant  faet  < 

Sector  in  the  operations 


moving 


picture  theatre  is 
at  least 


^e  continuity  of  supply 


The  re 


be 


veck 


52 


are 


that 


end  four  days  ..  that 
must  buy  io4  fn 


change,  running  three 


means  that  the  moving  picture  theatre 

h  year,  if  it  happens  to  be  what  19 


knovn 


feature 


have 


to  buy  tv  ice 


many 


Inasmuch  as  these  defendants 


mately  80 


produced 


in  the  United  States, 


exhibitors 


cannot 


unless 


films  from  these  particular  defendants, 
dder  the  preseat  trade  practices  that  have  been  in  of 
for  a  good,  many  years  between  the  exhibits  and  the  dis 


snd  producers 


ning  their  pictures 


number 


0 ■'  ~  Jeve  been  taken  into  account.  In  the  first  place, 

tnfe.  relationship  rests  on  a  long-time  course  of  business,  as 


a 


rule,  between  the  tvo  parties. 

They  take  into  account  t.h« 


necessary 


in  the 


program.  They  take  into  account  the  comolicated  booking 


system.  The  publicity  and  advertising  is  taken  care  of 


importance 


and 


tion  of  the  theatre.  Finally 

has  not  yet  been  mentioned,  ar 


is  one  other  matter  vhi 


=■  » 


ia  too  peat-shoving 


I'l 

J 


On 


111 


go  Into  Out 


Uu>  distributor  ard  the  theatre 


I  will 


*  I  mny. 


All 


iad#pomiint  thtit 


»■'»,  wt  VI 11  BM  y,  gO#»  r'°  f  '' ' 


nd 


tuiyn 


1  Vould  1  1 1/*|  * 

®  wake  an  arrangement  with  you 


tO  B 


u^piy 


““  "lth  fll»»  during  th# 


ox  says 


"Well 


I  vlU 


look  Into  it" 


nondo  8  o  mo  on  o  to  look  at  the  thoatre  to  ■ 

1*  properly  *qulpp*d,  lf  lt  ^  ^  propor  facllltle8  and  1® 

designed  nnd  located  ao  as  to  ahow  the  Fox  pictures  to  advan 

08e  things  are  satisfactory  or  agreed  to 

bo  made  satisfactory.  Fox  says,  "Yes,  I  will  supply  you  with 

picuiroa  during  the  year.”  And  then  they  sit  down  and  agree 

upon  a  price,  and  that  price  cover*  all  the  pictures  supplied 


good  pictures,  medium  picturea  and  poor  pictures.  They  averag- 
up  at  the  end  of  the  year  the  good  against  the  bad. 

It  means,  of  course,  that  whenever  a  patron  goes  to  that 


^  know 8  precisely  vhatthe  admission  fee  w  -  - -t-s  * 


and  down 


as  to  whether  It  la  good  or  bad. 


Then  the  exhibitor  also  undertakes,  as  a  part  of  his 


arrangement  with  Fox  to  advertise 


the  merit  of  the  Fox  produc- 


1 10118  Qn(*  to  give  publicity  to  the  actors  and  actresses  that 


are  employed  by  Fox  who  have  particular 


\\j  i  i  w  » 


And 


two  by  a  course 


dealing  along  those  lines  built 


what 


somebody  has  called  in  his  brief  a  circuity  of  friendship. 


Thej  Ml,  on  each  other  and  tru.t  each  other  1"  a000Unt  “j|M 

Mtter.  a.  »,U  the  continued  supply  of  In  tM 

observance  of  all  theao  condition.,  the  satisfactory  obser*>nee 

of  then  haa  led  to  the  operator  and  the  exhibitor  thing 

that  the,  will  be  able  to  operate  their  theatre,  throughout 

the  year. 


TM«  method  of  doing  business  has  not  harmed 

JR|| -tUfactor,  relationship. 

In  the  13  years  preceding  the  trial  of  this  action  there 

was  an  Increase  in  the  number  of  theatres  of  5J71,  and  of 
these  theatres  4,800  were  owned  and  operated  bj  Independents; 


showing  moving  pictures 


»vv*  wv*  v 


suffered 


ethod  of  doing 


present 


Accordingly 


independent 


" tv  they  should  substitute  for  this  satisfactory 

ful  method  of  doing  business  an  untried  experiment,  the 


experiment  of  competitive  bidding.  They  know  ic  wil  - 

k,  and  I  von»t  go  into  that  because  I  am  going  to  ask 


pOu'iiiisaion  to  let  Colonel  Barton  speak  o;:'  the 
P  of  the  decree  on  the  business  as  heretofore  carried  on. 


They 


are  sure  that  they  win  be  hurt.  They  are  satisfied 


V  il ll  til 0  "h  11  ^  n a ci  ct 

8  88  Presently  carried  on  between  them  by 


direct  negotiations 


scbisit  their  obj 


,  and  they  accordingly  apply  to  intervene 

ections  to  this  decree.  I  will  leave  the 
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ARGUMENT  on  BEHALF  of  V.  c.  ALLRED,  ET  AL. 


Bs  Mr.  Barton. 

Mr.  Barton,  lt  plM„  the  Court(  j  0nlj  vant  to 

parauado  jou  to  do  t*o  things  on  behalf  of  son*  2,000  exhibitors 
who  exhibit  notion  pictures  In  theatres  through  the  South, 
jtbrough  Virginia,  south  through  Texas,  and  up  through  Arkansas. 
Those  two  things  are3 


One,  to  toss  competitive  bidding  out  of  this  decree,  and 
Tvo,  to  permit  us  to  intervene. 


1  a  little  bit  -with 


Arnold 


anxious  to  get  in  there  and 


pitching  in  the  Lover 


We 


are  not  satis¬ 


fied, 


regard  to  the  Government 


represents 


UA  lift TT£b  mar* a  4 


_  TT.  4  4.  Qfnfeo  in 


these  proceedings.  We  vant  to  be  there.  We  certainly  don’t 
^  -w ha c  cue  Lover  Court  did,  so  ve  would  like  to  be  permittee, 
to  intervene  and  stay  in  the  picture.  If  any  other  exhibitor 
comes  along  and  says,  s,Let  us  intervene”,  the  answer  will  be, 
n&0VB  is  the  Confederacy  of  Southern  Associations,  as  we  call 


ourselves;  here  is  the  American  Theatre  Association;  they  are 


adequately  representing  your  interests.” 


flow,  Whftl.  J 

t/|  my  iftygQt  of  : 


'  ;<«!.!  I.Jv 

In  thi  ntVMt'o  of 
4 Ay  1  r  l  hfwj  t\  f) 


ihftw 


mutit  b«  aom"*** 


Abuttal,  n 


rtw  '-r  Who 


opfiortunitf  to  robijt  nrrtaln  argument*  that 


fipl>**r  In  th*  brj#>r 


o ] )  y  tyj  th#  brt^fw  of  Vftmor 


n^othon  Afi(]  l/ii Hf  ^ 


n . 


URt,l0f’  Pr,,r>*rurtert  May  i  *»!f,  before  you  move  on  to 
JiAt,  vh«th«r  tn  anno  you  bea  gioof  from  thin  vholo  oontro- 

y  between  th#  Uni  tod  Btatog  end  the  defendants,  vould  you 

<!••»»  yourself  to  hove  been  foreclosed  as  to  any  personal  damag® 

/■nd  /my  tfrebir,  r.u i  j,  where  you  had  Buffered  damage  from 

anything  that  von  don?!  on  a  renult  of  the  decree  thet  the 

PI  Strict  Court  entered? 


Mr,  Hfirton; 


Thot 


nj.r,  bocauDB  so  Judg© 

w 


Arnold  argued,  you  hove 


bidding 


pnd  If  we  woro  damaged,  If  mm  prlcen  went  too  high,  If  we 
;01jJd  not  8et  fllma  at  ell  by  roaaon  of  It,  and  we  aued  one 
of  the- e  m«jJor  defendants  or  whoever  sold  the  film,  they  would 

noj,  Ion ,  gentlemen,  we  are  aorry,  but  we  are  abiding  by  the 
terms  of  the  dec re a." 


Justice  frankfurter;  And  you  would  say,  "Well,  we  are 
uiffully  eorry ,  but  our  rights  vere  not  adjudicated." 

Mr.  Bartons  Tbe  lower  court  very  interestingly  said,  if 
I  con  put  my  hands  on  It  -- 


Justice  frankra r te 


*  1 


Tills  to  not  an  in  re:n  action,  is  it? 


Mr. 


subject: 


Is  vhot  n. 

lower  court  sold  on 


n 


P®rtie* 


Point 


0  heels**..  . .  7^ 

vlll  not  bo  roe  adjudicate  as 

ot  Parties  to  the  litigation"  --  that 

^  fc}\ 

bound  Pities  are  necessarily  end  properl: 

Rn<*  Intloed  the  h«.,„  . 

Ion  is  e  judicial  precedent 

RR«ln,t  the  o there  on  th 

..  ■  questions  of  law  Involved  In 

xnoae  a i tun tiA 

uuetion8  ve  htnrr, 

'  vr  referred  to  where  they  have  un- 

roBsonem ,,  . 


commerce 


hound 


Frankfu 


the 


thing 


Does  not  Judge  Hand's  statement  In 


^  v-'PtJuo  x  ot;  f 

Mr*.  Barton:  (Readinr,-i  « 

c^5-n6/  ...  will  not  be  res  adjudicate 

Se  no^  ^Ptles  to  the  litigation,  the  parties 

fit1©  116063^^^  1 1 

y  end  properly  bound."  He  says,  "necessaril 

viii  properly  bound." 


Justice  Frankfurter: 


Hr.  Bar ton: 


It  is  a  hybrid  sort  of  proceeding. 


Now,  ve  have  had  a  good  deal  of  difficulty, 
y  please  the  Oourt,  in  keeping  up  with  the  position  of 

parties.  If  j  had  time,  it  would  be  interesting  to  see 


Position 


lue  Government’s  position  in  the  lower  court  vas,  as  Judge 


Arnold  has  said. 


bidding 


answer  to  divestiture 


Some  of  the  major  defendants  who  now 


are  very  vehement  in  their  advocacy  of  competitive  bidding  * 


I> 


7 


mS 


»>8 


lukeva rm 


lover  court.  So  tho  score  now  stand 


e  Government  ParemoUnt>  and  tho  thre#  min0r  dofsndonto 

are  against  competitive  bidding.  They  have  adopted  our  ldoaa, 


ovr  arguments,  and  may  j 


put  forward 


mon  t 


'  6  -  end,  by  the  way,  it  vaa  the  court’ a 


OV'  ’.-by  and,  naturally 


1  think  naturally  they  were  reluctant 


to  disown  It  after  we  presented  the  reasons  why  we  felt  competi- 


bidding 


not  work,  but  we  do  not  feel  this  Court  hfin 


to  father  that  bahv  *. 

°y*  so  to  speak. 


lWW'  lh*  Government,  Paramount,  end  the  three  minor 
ndents  ere  against  it;  Warner  and  Loew's  are  very  strongly 


df 


for  competitive  bidding,  and  we  anticipated  they  would  be 


because  one  of  our  arguments  would  be  that  competitive  .  idding 
is  very  beneficial  to  distributors.  I  will  go  Into  that  a 
little  bit  more  In  detail  later  on. 

RKO  and  Twentieth  Century-Pox  seem  to  be  mildly  for 


competitive  bidding. 


G) 


Loew»8  ^ 


outi  i  n®d.  to 

you  our  methodn  ’of  doing 


n»ntloned  favorable  In  Loev's 


Btfituo  Qiiii 

V'V  i 

-  — 

not  a  f in  i 

*'UA  anavor. 


Y  . .  lUVUlClUiJ  *«  wvv 

Loov  >  ft  a. 

B«y»  that  an 

u  Vf»  wont  to  do  la  preserve 


^P^y »  though 


1  ®l8ht  Just  say,  as  Hamlet  said. 


"It 


know 


others 


the 


and  wo  know 


that  v©  will  hove 


bidding  decree 

to  oi feet.  We  have  been  helped 


competitive  bidding  that  are 


^wiCiied  brief,  and  I  am  going  to  refer 

to  those  later  _  tw 

®  trials  that  have  taken  place  since  the 

Judgment.  «•#»  _ 


judgment  of  the  Lower  Court. 

Justice  frankfurter* 


Do  I  understand 


°U’Uld  qu°  to  the  competitive  system? 


'•  Barton*  No,  sir. 


I  am  coming  to  that  in  a  minute 


and 


bidding 


think  certain  remedies  that 


©i*  Court  applied,  certain  restraints  that  the  Lower 


found 


refer  to  in  a  minute,  will  adequately  solve  the  situation. 

Justice  Frankfurter*  Very  vell„ 

Barton:  Now,  assuming  that  we  can  adequately  defin 


a  competitive  area 


Ift  W* 


and  that  is  one  of  the  modifications  the 


Loner  Court  roado  i„  u„ 

in  lt0  orlglnol  oplnl 


ppllod 


0 


bidding,  oral  v#  pointed  out 


thought 


that  it 


vbb  absolutely  laposaible 
thing  va„  inpraotlQaij  so  It  oonflnos  It  nov  to  foatoro  pioturon 

in  competitive  apoaa. 


frankly  do  not  know  vhat  a  competitive  area 


\XX)dBT 


Lover  Court,  but  assuming  ve  chn  Hgure 

lng  that  ve  can  under¬ 
stand  hov  to  apply  the  competitive  bidding  provisions  of  the 
necree,  which  are  rather  difficult  to  understand,  to  »#7  the 

lng  ve  jump  over  that  hurdle  and  actually  put 
competitive  bidding  into  effect,  I  want  to  bring  to  this 
Court's  attention  exactly 


what  effect  It  will  have  on  the 


Arnold 


represents,  and  the 


appearing  here  as  friends  of  the 


aggregate  3ome  15  or  16  thousand  exhibits  who. 


bidding 


think 


that  they  will  suffer  Irreparable  damage,  and  the  reasons  are 


these : 


Most 


HIM 


started  off  with  a  store,  aid  they  put  a  motion  picture  machine 


and  charged 


and  vou  cot  six  reels  for  •  nlckej. 


Then  ic  developed  from  that  into  a  bigger  store,  and  finally 
into  a  nice  theatre  and  they  became  substantial  citizens  of 

thecommunity,  respected,  taking  part  in  all  activities. 


1  ^  1  l)|f  |4f|  |j  1  y  |  q 


uin 


1 '»»’«  out* to  ml  inv, 


u»*j  bum  up.  unit  th«  »,oj u  of  the**  ooarp*n 


tho  1  r  but  I  non 


1  •  'I'lmy  v„rtt  ,tl/i  ir]tia  m/i  trU#/ 


,"ho> 


Tho>  ostabl  Inl.txl  u  reputation  w  1  Ui  the  fll*  1  °*  f°r 

I nlr  dealing.  'i’lioj/  nirlnM,  hn^lo  h„i 1  nquawk  on  thing®. 

pnld  thol  r  <1nUr,  promptly.  yu»j  »©d  woJl.  i<1V 

tlnwl  OOH./Jin  Bturn,  „n/1  Wor©  acou stowed  to 

Thofitroo,  the  OapUoi  ,<r  uute  0r  whatever  the  name,  ,eo 


certain  ntara,  and  people  liked  thorn  and  knew  vhat  they 
going  to  do.  They  had  tho  reputation  In  the  community  that 
everybody  el.oo  lieu.  You  go  Into  •  ator©  to  get  a  certain 


k  1  nd 


r  of  shoes  or 


certain  kind 


of  automobile .  They  wont  to  an  lndoj 


undent 


to  aoe  Loev’s  and  Motro-Qoldwyn  Btara. 


Nov  oomos  competitive  bidding 


You 


have  got  to  bid  becaus 


every  competitive  area  you  have 


everybody  a  chanoe  to  bid. 
oauue  the  other  follow  may 


fford 


and 


ia  you 


are  go  ng  to  put  your  bid  In  by  thla  Involved  system.  You 
never  are  going  to  know  whether  you  will  get  your  bid  or  not. 
You  donJt  know  how  many  bids  to  put  In  because  you  don't  kno» 


awarded 


know 


you  are  going  to  bo  tho  highest  bid  or  not. 


As  a  result,  you  are  novor  going  to  know  from  day  to  day 
how  many  pictures  you  are  going  to  have.  One  of  the  essential 


6? 


feature*  0f 


thls  b«»lnes, 


«»"»•  You  have 


8ot  to 


to  mix  tho 


Vou 


show 


al1  western* 


things.  You  have 

orderly  supply . 


l°  an  orderly  arrangement  of  Pr0 

n,i vet’tl**  tn  advance;  you  hove  got 

cannot  shov  all  melodramas ,  you  cannot 

all  musicals,  all  educational  or  historic 
jJElx  uhem  up,  and  you  have  to  have  an 


Whe“  S0U  8ot  to  the  . 


thing 


started 


selling' 


and  now  it  has  gotten 


and 


into  the 


bidding 


"  —  -when  you  go 


what 


and  bid  for  pictures,  you  don9t  know 


"ill  get. 


know  whether  sou  are 


have  too  »n,  or  too  fev  or  ^  flt  >u  _ 


know 


the  other  fellow  1.  dolne 


going  to  have 


result  is 


that  you  oarmot  orde^i^,  n^. 

orderly  arrange  your  program 


How,  Inevitably 


as 


Arnold 


the  result  of  this 


Is  that 


it  benefits  the  man  who  sells  it.  Auction  selling 


designed  to  cet  th*  Vii  — u  ™aY>nrin  who  has 


got  something  to  sell,  not  to  enable  the  purchaser  to  buy  at 
the  lowest  price.  The  result  is  inevitable  if  wo  believe  in 
principles  of  auction  selling,  that  prices  are  going  up,  and 
the  man,  the  exhibitor,  that  is  able  to  pay  the  highest  prici 


going 


and 


films.  You 


have  Grade  A 


and 


and  he  is  going  to  bid 


and 


At  the  present  time,  a  neighborhood  house,  as  we  call  it. 
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runs  at  the  same  tiro© 


good 


a 


„  a  picture 


devntovn  hcuao  - p »  «»»%„+*.  ,  t/akii  tho  doy^" 

runs  another  A  picture*  w®H#  * 


town 


capacity 


and  bigg°r 


power,  ve  feel,  will 


picture 


the  b©st  grsd© 


pictures 


The  result 


ighborhood 


bj  bargaining  and  ln  the  C0ura9  d8(lll  wlth  the  distribute 


have 


distributors 


you  have  got  to  buy  your  rilms  from  tto*** 
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produc 


n  - 


result 


is  that  the  neighborhood  house  is  go  lag 


be  come  a  second-run 


That  is. 


it  will  run  tho  fil®3 


have  appeared  somewhere 


Or 


# 

it  will  be  a  sub- 


fflaybe  it  will  degenerate 


what  is 


slough  house,  end  just 


cats 


and  dogs  that  nohody  else  will  have. 


Now, 


that 


is  that  we  have  got  to  take  up  ® 


lot  of  time 


and  we  have  zot  to  employ  more 


going 


h i gher 


have 


somewhere  along  the  line 


cannot 


eaeoro  all  of  chis  increase,  aid  the  increased  prices  will 


passed 


Frankfurter;  Does  the  record  show,  Mr*  Barton 


the  origin  of  this  competitive  idea? 


Mr.  Barton: 


-here  are  on©  or  two 


‘©nee  a  to  auction  selling  in  the  testimony,  end  in  each 


case  the  witness  who  was  acked  about  auction  selling  said  that 


_ 


t  Id 


n  i 

I 


u 


M\t\ 


5fUU 


UM 


hill 


l,l(«  in  1 1 on i«  what  Judge  |'rnftkflM«r 


J  UR  t  1 


l)|  1 1 


On 


»lt  III! 


t 


Mhovut*  Hi, 


I’l 


you  on  \{ 


Nut  in 


muni i  (in  |  vnnl.od  to 


N*. 


on i  vmi  _  . 

1  v'i  n  n  |  m< 


1 


to  Mnttou  vhik  3 


11,0  thfi  ijUmmIj  I  (>n  ,  fll?'. 


I  vnnto'l 


t 


on  it. 


"V.‘l  I' 1*1  IN  I/. 

•  11 1'HlUllioi* 


>’  nit  111,  if’  L  ouu  I»u  t  my  hands 


''Ufctioo 

Mr*  Bn r Lon i 


Tt 


*111  hour  J  udgo  rrookauor 


Honor  •« 


about 


0  -  - '  - - » 

oup  dXjPjpi 

•  y  In  that  It  acorns  aboard, 

auction  Ooll  in  it 

®  oftd  yot  vo  havo  lndloatlono 


hnory 


la  talking 


thot  this 


a  Government; 


olu  till 


fact 


'•imi.  there  la  uomo thing  alnloter  In  the 


that  *e  do  not  n.0  t, 

#0  around  with  every 


will  give  uo 


go  m round  with  every  picture  and  aav  wWho 

l-no  blggeot  poroontugo  on  the  picture?11  Every 


r8feran°8  ln  tho  to,,,, . .  WM 


gainot  auction  selling.  It 


CtllQO  Ollt  AR  A  n  Ah.^%1  ,  _ 

omploto  surprise,  I  think,  In  the  opinion  of 
It  oame  out  uu  a  complete  aurprioe,  1  t-h  ’c,  t 


defendants,  and 


It  oertalnly  did  to  the  exhibitors.  In  such 


opinion. 


Juatloe  Frankfurter:  It  le  Judge  Hand  who  got  the  sug¬ 
gestion  from  something  In  the  practice,  however  1  mited  a» 

unsatisfactory.  In  the  Industry;  is  that  right? 

Mr.  Barton:  t  never  was  practiced  In  the  industry.  It 
never  was  practiced  in  the  nduatry  until  Judge  Hare 
this  Idea,  and  It  appeared  first  In  the  opinion  ofJune,  19^6. 


That  is  tho 
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time 


and 


imwedleteij 


exhibitors 


ever 


rd 


it. 


jumped 


Frankf 


i 


Barton 


locking 


n  ®nd  asked  them  and  got  v 
Hevolutionarlly  innovating 


busy 


air. 


Frankf 


a 


revolutionarily 

Mr  •  Ba  rt  on.  t 


i  I 


Hand  is 


norms lly 


innovating 


I 


of 


sufficiently  familiar  vith  that 


though 


66 


Bo«.  the  result  of  the  rultng 


may 


Court,  that 


It  pl«a«®  the 


•^tbltofca  are  going  to 


t 


other 


producer*  and  that,  ve  aay# 


will  lnor eee® 


the  price* . 


exhibitors 


siu®t 


have  core  money  to  take  care  of  the  additional  risk 


Before 


they 


selling  to  peoole  with  known  credit  er.i 


dealings.  They  know  how  they  will  behave,  they  know  vhet  kind 

of  an  adjustment  they  can  make. 


Now,  any  old  Tom 


films 


He 


highe 


will  get  them,  and  people 


enough  to  bid  high  enough  to  get  them  will  get  them.  They  may 
go  broke,  they  may  have  them  for  awhile,  but  eventually 


much 


make 


The 


to  have  some  more  to  take  care  of 


that  risk  he  doesn’t  have  to  assume  now,  because  he  knows 
a  period  of  years  that  he  has  been  dealing  with  an  old  custom 
and  the  old  customer  has  some  value  In  our  economic  set-up. 


You  deal  with  an  old  customer  because  you  know  him  and  you  xno 
what  kind  of  treatment  he  is  going  to  give  you.  And  Y® 

this  decree  ell  those  established  relationships 


under 


market 


the  old  customer  relationship 


Now,  one  other  thing.  Mr.  Jackson  referred  to 


post- 


exhibition  adjustments.  The 


impo  r  t  e  nt 


,he 


industry,  a  picture  has  done  exceedingly  veil  in  the  North, 


f>7 


«*  th*  aom«*  dovn  aml  My„  that  flt  Fed  to  City 

„lcuir»  did  fine.  H«,  «You  „hould  p(1J|.  „  w,  prlo» 


thin 


for 


it, 


thf  top  percontage  of  50  percent." 


Then 


thov 


It  and 


poo  pl 0 


don't  like  it,  it  doen 


no 


go,  ox*  maybe  there 


opldomio 


polio  at  the 


tlmo  and  they  olono  the  theater 


or 


maybe 


the 


comes  to  town 


_ and 


power  given  out  or  the  circus 
to  town  too  often  -  and  tha  re3ult  lB 

-ner  we  expected  to  make,  and  the  producer  cornea  along 


they  do  c0,n<, 


not 


the 


and 


pays,  "We  will  make 


an  adju 


and  thounands  and 


thousands  of  dollars  are  adjusted  that  way,  and  It  !■  °ne 


of 


the  important  trade  practices. 


Now,  if  you  bid  a  fixed  figure  for  a  film,  there 


is  no 


chance  for  a 


adju 


exhibition  adj- 


jnent.  You  would  violate  the  >rovisions  of  the  decree. 


You  do 


not  get  any  of  the  benefit  of  the  publicity  or  anything 


else 


There  is  another  thing.  Under  this  bidding  scheme  you 
pc’:--  10  .'.'how  the  picture  on  the  day  and  date  on  which  you  ag 
to  riiow  It  when  you  bid  for  it.  Now,  there  may  be  some  reason 

you  are  not  able  to  show  it  on  that  date.  1  mentioned  an 


epif  or  a  power  failure.  You  have  lost  that  picture 


You 


canno 


e  you  would  be  violating  the 


provisions  of  the  decree. 


Under  the  present  bargaining  system  you  v'.ii  - .  w 
distributor,  ’’We  have  had  hard  luck;  polio  oroke  ou.,  the 


current  vent 


gN  ■pT* 

Oil  1 


We  want  to  delav  shoving  this  picture.  We 


rs 


to 


drl8y  "ho VI 


will  say 


thi 


Ve 


rt*ht  h 

do  tt.* 


Ptctur 


another 


He 


decree 


Along 


of  the 


Jhs-ico  Biack 


l 


to 


conrpettti 


Uop08e  you  tell  us  vhet  support  !s  glven 


Wr.  Barton 


'  ^'ng  phas 


6  of  the  decree. 


The 


Werners  In  their  brlef3 
They  vere  re then  lukeva 


major 


Loev;9 


and 


Are  very  vehemently  In  favor  of  It* 


rm 


lover  court.  ancj 


1  thought,  In  the  hearing  of  the 


and  mention  it,  and  they  say  they 


will  abide  by  it; 


e 


Paramount 


Is  opposed 


to  it. 


Nov.  ve  fprti  fu  . 

that  all  of  this  will  result  In  the  bigger 


theaters 


small 


getting  the  pictures,  the  best  features,  and  the 


theaters  degeneratlnv. 


got  slough 


There  may  be  three  theaters  in  the  town,  one  say  of  1200 


capacity, 


600  each.  The  tvo  are  owned  by 


one  exhibitor 


the  big  one  by  another.  Under  this  provision 


^  -  Pictures  feature  by  feature  and  theater  07/ 


theater. 


That  means  the  man  vho  owns  the  two  smaller  theaters 


cannot  possibly  buy  the  feature  for  exhibition 


tvo 


cannot  get  as  much 


man 


Vith  the  big  theater  of  1200  seats. 

So,  inevitably  it  means  that  the  smaller  exhibitor  is 


going  to  lose  out  in  the  long  run,  ve  feel,  to  the  bigger 
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-rhlbltor. 


Nov,  v©  aro  propcrec 


"  and  this  is  my 


prevl 


ew  O  ■- 


robutt®! 


Lorv 


«tatea  that  it  hap  tried  out  competitive 


In 


various  places  but  doesn't 


aay  quite  what  the 


roeult  i® • 


It 


oay® 


so 


y  independents  opt  it,  no  many  chains  got 


then 


*  t 


end 


*°  many  ;;Us  and  that  eot  then. 


They 


Jove  been  getting 


them 


before . 


Then  they  filed  this  schedule  showing  just  where  it 

beenjahovn.  I  think  it  is  only  proper  for  Us  to  say,  nlnce 

thpy  hove  Injected  this  material  since  the  trlel  in*0 
case,  that  vc  are  prepared  to  shov  the  results  in  mon'J  0L 
oases  the  :  the  exhibitors  lost  money,  and  the  only  Persor:  U 

I*  ' 

benefited,  as  ve  anticipated  he  would  be  benef - 

he  would  be  benefited  in  the  lower  court,  and  I  u  here  " 

Is  the  distributor. 


The  millennium  has  come  when  the  distributor  is  coming  her© 
end  urging  you  to  put  in  competitive  bidding  for  the  benefit 
o:  the  exhibitor.  Either  he  is  urging  that  because  he  fears 
e  worse  remedy  or  because  it  benefits  him,  as  we  believe  it 


does 


onAv  i -f*.  dnes.  or  in  this 


Court*  for  both  reasons. 

Now,  may  it  pl  ease  the  Court,  I  am  not  g-  VS  into  the 
question  of  our  remedies  being  taken  away  by  this  competitive 


system,  this  competitive  bidding  system,  in  the  event  of  fil 


prices  going  too 


m  0- 


ML. 


V 


+jr  •* 


44,  4b 


J 
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films  at  all. 


7  0 


b*  Ve  aro  asking  to  bo  oclinttto<l 


odln^n 


00 


hack  to 


lntorvcnera,  or  if  the  dccroo  1®  o®nt 


C0UI,t*  vo  wont  to  bo  In  there  pitching 


from 


now  on.  I  differ  :v,r. 


®y  brother  Arnold  In  that 


respect  because 


ve  have  not  got  a 


deal  of  confidence  In  what  has  happened 


before,  and  we  want  to  stick  un  rnT.  Ve  know  what 


ha a  happened,  and  we  know  what 


Is  good  for  us. 


Me  16,000 


exhibitors 


and  mp'/d  mm  ma« aw  anfi  h/iv0  made  our 


^g|nK|sj  motion  picture  business,  and  I  do  not  believe 
that  there  Is  anybody  else  in  the  world  who  knows  as  much  about 

It  as  we  do.  if  there  )3_  they  hfld  better  get  lnt0  the  motion 
picture  business. 


may  it  please  the  Court,  vhat  solution  we  have,  whether  ve 


were  satisfied  with  the  status  quo:  and  my  reply  V8s  this: 
that  the  other  correctives  app!  led  by  the  lover  court  were,  in 
our  opinion,  adequate  to;  terminate  restraint  of  commerce,  make 


It  effective  without  competitive  bidding. 

Nov,  what  were  the  other  remedies  applied  by  the  lover 
courc?  First,  it  put  an  end  to  all  affiliates.  Second,  it 


directed  that  there  should  be  no  further  expansion  without 


further  proof. 


Third,  it  put  an  end  to  pooling  arrangement 


agreements . 


put 


to  joint  operation  of  booking  and 

i?  "  m 


film  buying  through  an  eeent  who  acts  for  another  exhibitor 


V 


r0  "!l0uW  1,0  *>  aoro  concerted  notion  n»  to  oK-#™'109' 

eoneorted  notion,  tt  found  that  ronnonnbln  oW«*»"  waf‘  n°C' 
oenory,  but  It  on  Id  ony  oonoortod  notion  -  It  prohibited  »»y 
further  concerted  notion.  It  prohibited  unreanonnble  cleore 
It  prohibited  formula  deni,  and  directed  that  they  be  broken 
up,  formula  donln,  franchise  agreements,  master  agreemen 

allocation  of  film  rentals,  move-overs,  overage  and  underage 

provisions . 

It  also  prohibited  block  booking  We  think  block  booking 
is  not  so  bad.  Wo  think  it  la  pretty  good,  that  yo  •  !  ;  “ 

c  d1ock  oJ  >>  ctures,  a  certain  number,  13  or  15*  with  certain 
cancellaclc  .  provisions.  It  is  an  efficient  way  and  an  effective 

vay  of  selling  pictures  if  you  have  got  adequate  cancellation 
provisions . 


Frankfurter 


Is  there  no  mechanism  provided 


order  to  ascertain  whether  there  is  a  breach  of  any  of  the 


power 


provisions  you  have  just  enumerated? 

Mr.  Barton:  Yes,  sir,  there  is  the  supervisory 
the  Attorney  General.  They  are  largely  matters  of  contract 

Justice  frankfurter:  Yes,  by  the  regular  judicial  mac: 
and  the  right  of  -the  Government  toj  say  that  the  decree  is  n 
‘being  obeyed.  But  arbl  ~h,  hiiir,  anViomfl  nf  internal  over 


sight,  is  out. 


Barton i 


in  the  lower 


court. 


IV  ( 
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fltflte  vhy  there  va8  thu  .  4  .  m1 

hostile  attitude  toward  so®0  Intern* 


arbitration  scheme 


8on*bl* 


et  cetera? 


Mr.  Barton 


oppo 


cal 


e  fro 


the 


:a  chorus  Of  noes.) 


exhibitors 


Hr.  Barton 


wrong 


9t'ce  Frankfurter 2 


Perhaps  there  will  be  a  time  when 


somebody 


tell  me. 


am 


know 


■f  the  three  yeEr3  of  the  internal  industrial  scheme  of  movem¬ 
ent  shows,  i  hope  somebody,  whoever  it  may  he,  will  take  the 

*  *  -  ■- 


time  to 


tell  me  what  that  experience  shows ,  if  anything 


Kr '  fetons  1  should  prefer.,  sir. 


may 


$ 

__  some  of 


these  distributor  counsel  are  more  versed  In  It 


am 


am 


else. 


■  -''St  --  you  asked  me  about  these  various 


strictures 


we  feel  in  doing  all  those  things  the  court  assumed  a  legislative 


function 


In  dealing  with  the  several  trade 


practices  found  to  be  illegal,  and  which  the  court  seeks 


to 


correct  not  only  by  injunction,  but  by  the  application  of  the 


competitive  bidding  plan  — 


am 


the  test  of  legality  has  been  compatibility  with  this  plan, 


rather  than  the  terms  of  the  Sherman 


jjr.v  vp  ‘‘its  chanter  and  verse  t.  t-h^s 


Tjh u  s  1  n  dee  1  irr 
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vith  master  agreements  c 

)ntolnlng  separate  provlnions 

licensing  picture.,  for  M 

0  particular  theater,  the  Ci 

J  1  1  ^  ^  ^  ^  A  .  It 


I  or 


find  a 


no  Illegality 


opportunity 


to 


nine 


the  offered  price."  Ao  to  frenoftia^* 


Rallty 


vene  the  plan  of  ur* 

naln8  each  picture 


that  they  "necessarily  contra 


to 


the  highest  bidder." 


As 


to  "move-overs",  the  court  finds  them 


illegal 


the/  are  "incompatible  vlth  the  system  we  have 
prescribed  of  bidding  for  pictures  and  runs  theater  by  theater 

As  oo  overage-and-underage”  provisions,  they  are  forbidden 

I 

130C6HS0  1. 1  VO\lld  T\r\  1*  ■u  .% 

•  “  be  possible  to  "practically  apply  the 

m 


ft 


They 


bidding  as  the  crit^M^  v  a  .  . 

t-erion  rather  than  the  Sherman  Act. 

Finally,  the  Attorney  General  has  visitorial  powers  to 
Inspect  the  records  and  to  see  whether  or  not  the  defendants 


are  complying  with  these  various  things. 

% 

Justice  Frankfurter:  If  he  is  satisfied  that  they  are  not, 

all  he  can  do  Is  go  to  court  and  complain  about  it;  i9  that 
right? 


Mr.  Barton:  He  can  go  to  court,  yes,  sir. 

Justice  Frankfurters  That  is  what  :  said. 

Mr.  Barton:  Now.  we  feel,  in  conclusion  that,  first, 


ve  have  the  right  to  intervene;  second,  that  no  one  except 
the  ones  I  have  mentioned  want  competitive  bidding.  Certainly 

the  exhibitors  who  ere  supposed  to  be  benefited  by  this  do  net 


want  competitive  m.i.h..  ^ 

Thor,  n  no  rvldPno.  bofor.  U>. 

court  ,  In  out*  on! n inn  , , 

‘  S}**  oompnttttvn  bidding  vlll  °ur0 


Ul»  of  Ihn  b,,Blnc»».  vf.  d0 


not  think  It  lfl 


needed,  a"  1  haV° 


snld,  to  AQOOQpllnh 


tho  don l rod  ronulta. 


There 


U  n°  cvla°noe  that  the  public  vill  bo  bonofltod 


It  is  impractical,  and  1  think  tho  lover  court  tacitly  admitted 

that  when  In  tho  memorandum  opinion  It  said  that  this  chance 

vo  have  made  cures  some]  of  the  difficulties  that  you  have 
nuffered.  The  reserve  powers  of  the  Attorney  Oeneral  protect 

the  aggrieved  exhibitor  and  the  public. 

ra  18  P^®S**aph  9  here  that  was  added  and  appears 
P  nion,  in  the  decree,  and  ve  haven’t  appealed  from 

that  -  from  arbitrarily  refusing  the  de 

who  operates  a  theater  in  comoetltion  with  another  theater  not 
owned  or  operated  by  a  defendant  distributor,  or  its  affiliate 
or  subsidiary,  made  by  registered  mal!:  addressed  to  the  ho  o 
office  of  the  distributor,  to  license  a 


him 


on  on  a  run  selected  by  the  exhibitor,  instead  of 
licensing  it  to  another  exhibitor  for  exhibition  in  his 


competing  theater  on  ouch 


run. 


We  don' t  like  that,  but  ve  feel 


it  is  preferable  to 


competitive  bidding. 


Justice  Black 


Do  you  take  the  po 


bidding  is  all  that  should  be  remedied. 


oppose 


Bn  Mom  Wo 


HO 


ck 


I 


Mr,  nor  tom 


You 


POoUlon 


divorcement;  at  nil* 


no  Ponitlon? 


Po 


Nov, 


,n  eonolunion 


tho  court  when  th  lRht  7041,0  4K°  v«  appeared  before 

connont 

elaboroto  brier  Wa*  ontered-  1  hod  8  very 

and  so  iHMHilHHIi 

gp©at  many  other  ropresentat I  / 

•  Vo  DinHft  ~ 


exhibitors  u 

Vo  made  aii 

J.1  our  argument 


P^'  1 1  tely 


.  ..  and  I  think  our  briefs  went 

in  the  vastepaper  basket  an„ 

distributors  and  ’  deCree  aereed  upon  by  thS 


briefs  went 


distributors  and  the  OoveJ 


various  provisions 


harmful  and  pointed 


We 


WAittC  v/ould  be  harmful  to  the  distributors. 

spelled  it  out  chapter  anrt 

nd  verse,  and  in  three  years 

phecies  came  . 


prophecies  came  tru©  and  ,,  n 

anci  the  Government 


our 


case 


l6,000  exhibitors 


right 


itua 


right 


-  VMl  MB1  J  *  m  w  jh 

them  correct,  then 

m 


bidding  is  not 


exhibitors  know  that  competitive 


problems  of  the  industry  and 


they  request  that  it  be  *  « 

oe  omitted  from  the  decree. 


7  6 


ARGUMENT  ON  behalf 


op  L0EV»8,  INC. 


Mr.  Davis 


Mr.  Davla:  May 


C  our  t 


I  speak  for  tho 


respondent  appellants,  Loev» 


great  tenptati 


s,  Inc. 


It  Is  a 


argument 


I  would  b©  more 


sprees 


V 

the  last  speaker,  whomever  he  may  be 
by  the  criticism  that  my  friend.  Colonel  Barton,  makes  of  our 

oxhibit  if  the  criticism  that  we  went  out3lde  of  the  record 

„ame  from  somebody  who  was  already  Inside  the  case. 

the  person  vho  is 


that 


truggling 


Lice  ion  non  shoula  undertake  to  regulate  the  contents  of 
the  record  in  which  he  is  seeking  to  Interpose. 


But  when  I  heard  my  friend’s 


Barton  —  eloquent. 


small  town  theater*  oneratoT*  and  the  struggle 


his 


life,  I  thought  probably 


was 


justified. 


Wow,  any  case,  whatever  it  may  be,  can  be  made  to  appear 


stati 


and  In  this 


ase  we  have  plenty  of  them. 


ma Inta in 


the  outlines 


imple 


that  the  questions 


your  Honors  are  going  to  bo  called  upon  to  decide  are  easi  .7 
Identifiable  and  that  you  will  have  no  difficulty  in  at  least 


1X1  d 01*3 tend  iHX!  WlWf  i“  H  A  <tirm  'rtna  nn  n 

A4V  b  uilo  rc'lciv  j  76  uQSlblQn  t- 


1 


the  contestants 


rt 


% 


m- 


f  * 


Another 


v  I  Uko  to  Lay  about  this  cooe^SjM 


dotollcd 


usual 


It  la 


almost  customary  that  in  those  anti 


trust  caoos  there 


13  a  dual 


-hnrgo  of  monopoly  and  of  restraint  of  trade.  They  ere  bloodl 
brothers  In  these  cases,  and  they  rarely  proceed  alone.  But  X 


one 


of  my  own  reading  and  experl®nC 


whether  there 


angles 


of  monopoly 


1  0  .  or  restraint  of  trade  are  so  clearly  anc 

distinctly  separable  as  they  are  in  the  case  at  bar. 

I  shall,  therefore,  undertake  to  discuss,  first,  the 
charges  of  monopoly,  and  then  I  will  devote  such  of  my  allotted 


ime 


remain 


on  of  the  restraints  of  trade. 


connection 


ollective  bargaining  and  state  at  the  appropriate  place  in 


a  rgumen  t 


the  position  of  my  client  is  in  referenc 


to  It. 


Now,  this  case  began  with  the  complaint  which  thundered 
vigorously  In  ti o  ndox  vith  a  charge  of  collective  monopoly 
among  taesje  defendants  in  the  production,  the  distributl  >n, 
r';.:G  ■■  o  combination  of  motion  picture  theaters. 

It  was  charged  as  to  production  that  this  wa3  a  collective 


ii4 


onopoly  which  had  gathered  to  itself  all  the  actor  talent. 


all  the  literary  talent,  all  the  facilities  for  the  production 


of  films  and  had  debarred  anv  other  aspirant  from  entering  into 
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tho  bill  of  comply nt 


to  ^  ®  ^  ll  0  U  8  3 1  r> ; ' 


Vlth  sono  dotnn 


th<i 


But  when  vo  came 


that 


tho  Qovornmont  entirely 


on  that  ground 


and 


belov 


any  charge 


I  find  that  I  have 


monopoly 


overrun  myself  a  little.  Aa  to  this 


court  below  found  no  monopoly 


refused 


Kluti o n  which  tK  flMi 

HnMmiifr)  »n  ^he  Government 


Ths  Government  appealed 


f  trade  and  applied 


court 


found  restraint 


injunctive 


while  W  th'e 


severally  complained, 


ome  on 


this  ground,  some  on  that;  but  all  feeling  that  a  heavy  burden 


laid 


them,  and  the  Government  there  goes  with  us 


part  vay,  but -says  that  the  remedies  applied  vera  so  inadequate. 


no  ineffective, 


unworkable,  as 


amount 


of  dis¬ 


cretion 


Let  me  get  back  to 


analysis  of  the  alleged  monopoly 


It  is  charged  in  the  bill 


cmpla i n t 


s  a  monopoly 


of 


1  am  not  sure  what  the  attitude  of  the  Govern 


aent  is 


subject 


for  I  read  on  page  9n 


of  their  brief  these  words,  "it  Is  not  our  contention  that  eacn 


na 


a  national  monopoly  of  distribution. 


ho v,  at  la  in  that  field  of  distribution  where  the 


competition  appears,  and  it  is 


.hat  nobody,  either 


jw\ 


rne  defendants 


% 


rj  \*  y*  r 


fTF* 


wv  i  f'nfllnATVfAnT 

:ii  iiiUo'JwiluviJi  v 


who  wishes  to  produce 


-  - 


*  «3 


VtV  T  \  Yi 

V  JL  U  A  L 

i 


79 


pint rl but Ion  In 


^tMni 


|i  00  *’ 


ng 


^0  tho 


1,1  Min  onno  of  ruy  oltont,  « 


nd  tm 


tixchangos  throughout  tho 


°thov  distributors,  by  a  ay 
Country  by  exchange  districts 


of 


which 


°°'mt*ry  by  exchange  district®  t.o  vh  <■ 

th#  filtti  ®X*o  nont  mu  i  L? ' 

tho  rilmn  are  distributed  to 


t.lit)  exhibiting 


nd 


na 


long 


3?  8u°h  oxchnng 


hroufih 


*  *  w  4  ■**r  ^ 

oxohanr.on.  Th®**  u„ 

!  vi  a  novor  boon  any 

^  /In _  _ 


own  H  hnn 


c ampin  I 


~  uuu  uuvur  ouvu  cjiij  v — 

that  if  an  outside  rm^ 

HHH|  .9 gmod  to  contract  for  dietrlbutic 


ho  would  be  reduced 


nnd  there  13  no  showing  In  tho  record 


*  —  ^inwwxil^  .Mi  wiiw 

sn;  would-bo  producer  of  I  f'iiKMULIHiJH  IIH 

ilia  has  over  been  hampered 

inhlo  distribution.  But  u  1s  ,n  ,,  . 

1 L  is  in  this  area 

below  found  the  nno+v.,, 

r°atraint  that 


tht 


in  any 


vn 


court 


I  heard 


undertook  to  remedy - 


^even  such  offenses. 


-'Oneral  say  that  there  were 


My  count  is  not  so  generous.  I  count  nine 


These  are  in  seouenon  . 

onuenco,  admission  price 

patltlve  granting  of  runs 


fixing 


concert  of 


action;  non-com 


and  clearances}  grant- 


unreasonable 


clearances;  formula  deals;  master  agreemen 


and  certain 


the  defendants  and  the 


"~303:  01°<*  pooling  agrea^ 

natory  contracts,  among  licenses,  between 

independents  u  To  ^ 

-li.  01  those  the  court  addressed  remedial 
tfi-1,  as  time  permits^  discuss  some  of  those  que3 


action 


the  thiid  field  of  exhibit! on,  the  Government 


tar ted 


with 


V  * 

’ill  r« 

vilV 


n 

rJ  d. 


0  DQ3  1 


•hi  m 


1  1  . 

<  »  *vO 

Vi  *  i 


jf  ■ 


Vl  E  Si  S.J*  JL 


*•  *■# 


s*d 

i  ,  v  -Jm  4^  * 


mn-ss  monopoly  collectively 


%V»4.  m. 


r\  9 


jEt- A 


r 


no 


liAfl  been  said  in  tho 
tho  brief  and  hinted 


argumunta  in  thin  c*80' 


fl)p^ 


nt  by  tho  loarnod  Attorney  Oonoral# 
3*^37  theaters,  and  among  ^bo  bos^ 


fc 


thofl 


fcer^ 


«  th0  countr*>  °nt  of  18,076,  that  they  are  tho  l“r80Bt  *“* 


th®  boat  and  get  tho  first 


run. 


OV,  tho  vice  tn  that  statement  Is  that  the  defendant 


rvned  them.  Nothing  could  be  further  from  tho  truth 


The30 


defendants  are  as  Independent  corporately  and  contractually  a 

mnere 

j-ny  group  o  operators  of  any  Industry  could  poso  i 

are  no  common  directors;  there  are  no  common  officers;  there  are 

so  common  stockholders,  it  is  true  ti-at  the  stock 


i,hem  is  listed  on  the  public  exchanges,  and,  thoref01’0*  ^ 


is 


impossible 


many 


shares  may  be  held  by  a  person  vho 


cwns  shares  in  each.  But  so  far  as  the  witnesses  and  the 


officers  and  directors  of  the 


pany 


know, there  are  not 


commi  i  officers  (or  directors  but  no  common 


tockholders 


and 


common  stockholdings  suff 


large  to 


t*e  perceptible  as  an  excess  of  conduct  between  them. 

xhey  are  as  entirely  autonomous  as  any  group  of  p-°pl-' 
angaged  in  any  industry  tn  these  United  States,  And  to  say 


t  ha  t 


3 a  137  theaters  all  is  simply  a  perversion  01 


fact  because  of  the  concealed  implication  that  it  contains. 

Let  me  pause  for  .just  a  moment  and  describe  my  own  clienr 


Loew » s 


'-j 

■4, 


porated  operates  l?l  th< 


in  she  United  iyi^ateS' 


-t*  W  L  * 


ST  V’i 

1  t .  '  •  *  r  ' 


•  v  ^  ^  ^  ,r*^  v7  Q  fy  J  ,jr- 


■\  r 


m  ^ 


4  /  aa 


%  I  k 


,  . 


31 


or  vflrt  tu  ttn«  0f 


til# 


.Jo  that 


I/jtfv '  9  <w*--*'** 


/I 


0th8  of  all  th0  th00t 
uatlco  Frankfurter, 


^rn  in  the  Uni  tod  3t*t*n0 

1  understand  that  there  1»  n9 


common  lntereat  of 


0wnw»hlp  uhatover 


may 


be  1® 


ary  those  theaters? 


Mr. 


Dm18s  »°ne  whatever. 


Juati 


f^At  la  the  basis  of  the  Btfiteaeo 


t  her 


Mr. 


Davi3:  Well,  your  Honor, 


I  do  not  11  -o  - 


-  I 


be  diplomatic  about  that. 


I  think  the  basis  is  to  ce  a 


in  the  robust  character  cf  human 


imagination 


;  do  not  knov 


/here  else. 


Loev's  has  these  theaters 


as  lineal  descendants 


\ 


.lost  of 


them  are  the  nickelodeons  that  Marcus 

,*en  he  quit  the  fur  trade  an(J 


Loot 


in  Nev  Tor 


> 


into 


the  amusement  business > 


1920,  fearing  that  he  might  fall  short  of  the  supply 


film 


Metro  Pictures  and  became  Metro-Goldvyn-Hayer  and  is  the 
producing  end  of  the 


busine 


In  I932  Low's,  Incorporated  had  122  theaters.  In  102 > 


ountry 


there  vere 


605  theaters,  all  told. 


In  the  Intel 


yening  13 


IjOqw t s  acquired  nine  additional  theaters 


This  rampant 


theaters  between  1 


1032 


and  19£-r>  and  in  that  period  the  industry  grev  from  12,00 


n 


to 


3,000  with  a 

m 


r.  1  r)7\  r* 

1  vJtUil  VJ 


g'm  400  • 

i ; 


m  ** 


I  rl  I  #  ^ 

Lm  \ >  A.  -4  W  ^  ^ 


nii 


Oj. 


this  addi- 


'  4 


H  I 


ii 


<* 


8? 


vith  Its  volght  no  on  +w«'v, 

'  ’  '  'untry.  Loov 1  a  has  no  closod 

—  ^  A  ft  ftftf  n  A 


tovn® 


Tv,r.  U  not  «  town  J„  whloh  ^ 


tan 


ft  13 


mooting 


constant 


ompotition 


The 


Aovommont 


92 


In  tho  United  S'-eU':' 


more  than  100,000  Inhabitants  as  Its  teat.  Of  this  coll«c 


tlvo  monopoly. 


addressing 


to  the 


run  thootroo  v^ot^a  vh  .  *  *  .8 

ore  by  common  conoont 


common 


CiV's‘  '  ~  o‘*wot,  prices  are  charged  and  tne  6x'ou ''w~ 

off lo#  value  of  the  picture  root a,  and  It  la  out  of  that 

j  — .4  4-  *1  o  T  Arh  I  \\  1  +•  4  -  x  *  .  I  .  .  _  ^  A 


\ 


to  win  back  hla  coat 


0f  production  end  his  ultimate  margin  of  profit  he  gets  out 


of  the  later  returns. 


In  those  36  cities,  where  Loewis  has  first-run  cheatrep* 


it  meets  composition  n  every  one  of  the: 


In  21  of  those 


theatres  its  competitors  are  wholly  independent -owned  theatres 
affiliated  with  none  0::'  these  defendants. 


In  other  theatres,  in  other  cities,  it  meets  these  de- 
aidants  as  flnrc-run  competitors.  It  has  69  theatres  in  New 

York,  and  as  I  3ay,  most  of  those  are  the  lineal  descendants 

of  Marcus  Loew»s  nickelodeons. 


Of  those  69,  two  are  first-run  theatres,  the  Capitol  and 
tho  Criterion.  They  confront  nine  independent  first -run 
theatres,  five  first-run  theatres  of  the  co-defendants  here, 


and  the  otl 


1  c 


ib  -  pun 


« 


m 


w 


%>-9 


*  ^  OMI 
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Honor.  vlll  find  it  noon...,,,  but  J0U  fln4  lt  Int.!*.^' 
to  look  at  oxhlblfc  of  tho  oitj  of  Nov  York,  map.  of  the  CltJ 

of  "w  Tork'  that  ««•  in  evidence,  In  which  ell  the  theatre. 
v«re  dotted  down,  i  think  the  total  number  la  658  or  »uch 

figure  -  1200,  but  those  map.  will  convince  you  that  whatever 

eiae  the  denizens  of  that  great  city  suffer  from,  a  dearth 
of  moving  ploturee  is  not  their  greatest  lack]  nor  when  you 
look  at  these  Loewis  Theatres,  these  67  subsequent  runs, 
getting  off  Broadvay,  you  will  find  all  of  them  circled  about 

I 

by  three,  fou:’,  .or  five  neighborhood  theatres,  all  struggling 


for  the  same  consumer? 


3  50  cents. 


Now,  if fthere  was  a  collective  conspiracy  among  thee© 
defendants,  if  they  had  pooled  their  fortunes  with  one  another, 

it  would  seem  ft  ole  inevitable  that  out  of  that  there  should 


conduct,  some  interchange 


some 


utuality  of  revenue  and  return;  and  yet  when  we  look 


figures 


spend  too  much  time  on 


know 


pre- 


find 


from  1935 


1945 


number  of  features 


censed  by  the  other  four 

Loew 5s  first-run  houses  de¬ 


creased  from  1382|to  998,  and  the  features  of  the  non-theatre- 
owning  distributor,  who  were  not  supposed  to  have  had  thl3 


common  and  collective  motive,  increased  from  12C1  to  1879 


ana 


so  as  to  the  revenue 


•u 


V 


a  constant  trend  in  the 


r 


oo  mod 


o  Clio  v 


lloonolng  to 


nviiy 


from  tho 


callod  moj 


toward  the  eo-co 


lied 


H®v 


tho  Court  hovo  found  otherwise  on  this  record? 


£nd 


that  the  present 


holdings11  —  i  am  reading 


now 
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present 


theatre  holdings  of  the  five  defended 

exhibitors.  Paramount,  Loom  1 3 ,  pox,  RKO  and  Werners  agS1"*®8^ 

little  more  than  one-eixth  of  all  the  theatreB  in  the  United 


States,  and  by  such  theatre  holding  alone,  the  defendants  do 

not  and  cannot  collectively  or  Individually  have  a  monopoly 

0f  exhibition.” 


ye  are  a  part  of  a  collective  monopoly  of  exhibitions? 

Justice  Black :  Mr.  Davis,  is  there  any  modification  sin( 
that  time  alone,  is  there  any  other  finding  that  expands  on 


that? 


Mr.  Davis  %  I  do  not  think  so.  The  Court  does  find  that 

there  is  no  warrant  for  collectivizing  these  defendants  a 

Justice  Black;  The  Court  said  such  holding  alone  did 


not  cons  tab  ate  s  Monopoly  I 


That  seems  to  be  the  Court  ’s  feel 


Mr.  Davis:  That  is  because  the  Court  was  discussing  hold¬ 


ings 


It  is  in  the  opinion,  if  your  Honor  will  permit,  I  will 


not  take  time  to  hunt  it  up  because  time  is  rather  precious 
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0a  thin  nrgumont. 


It  in  onougli  to  Boj  that  tho  Court  uttorly  rojocted  tho 
government 'd  doctrino  of  colloctlvo  monopoly. 

Justice  Black:  Very  woli 

Kr.  DavlB.  Nov,  colloctlvo  action _ I  vlll  comJ^^E^E 


ylian  ve  coma  to  restraint 


collective  monopoly,  no 


Court  says  in  its  opinion,  “The  five  major  defendants  cannot 

h®  treated  collectively  so  as  to  establish  claims  on  general 


monopolization  in  exhibition1’  That  is  at  page  3553  of  the 


record,  and  the  Gourd  goeB  on  to  sa^  n0ut3lde  the  limits]  of 

the  trade  practices  and  the  agreements  that  we  have  found  to 
violate  the  Anti-Trust  Lav  and  which  will  under  the  final  de¬ 
cree  be  abolished,  there  is  general  competition  among  all  the 

defendants  as  veil  as  between  them  and  independent  distributors 


for  the  exhibition  of  their  various  pictures 


feeling,  I  think 


19 


of  the 


Court 5 s  conclusion,  realizing 


3 


t  this  theory  of  a  collective 

by  the  defendants  in  the 


'Government  is 


repeating 


struck  out 


on  a  new  line  of 


monopoly  through  so-called  vertical 


combination. 


They  say  that  Loeytjs,  Incorporated  take  it  as  the  co 


pany  bar  und  what  I  say  about  it  mutatis 


mutandis  I 


am  sure  my  colleagues  will 


about  their  client,  they  say 


that  Loe^s 


1  /h 


y. vtn  t  Gif 

"  w  ■  V#.  v 


M  -  J3L 

ii  . 


luces 


pictures 


that  i 


° ,  it  manu 


factum  them. 
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^•trlbuto 


Its  plcturoa 


thot  in, 


offor*’ 


i 


othorn 


th#  and  ll0WMd  #0B8 


choon 


piotures  In  lta 


°xhlblt  itself,  and  it  exhibits 


n  theatres  bought  and 


that 


purpose 


That  thoy 


B®y  la  a 


and  that  the  lav  forbids 


vertical  combination,  illegal  per  se. 


sny  such  integrated  enterprise 


That 


is  a  doctrine  vhich  £  have 

of  entirely  nev  Invention. 


hesitation  in  discussing  as  one 


I  do  not  knov  that  it  has  ever 


I 


that 


msy  wholesale,  and  he 


fihufacturer  may  manufacture,  he 
0  set  up  hie  ovn  outlet  for  iE“ 


mediate  retail  sale 


the  public  but  if  he  takes  that  last 


step  he  becomes 


combination 


to 


sherma  n 


Act 


That 


la  not  only  restraint  of  trade,  but  be  has  created 


a  monopoly,  a  monopoly,  if  J0U  pl6asej  la  hla  0wn  product,  by 

selling  It  through  hla  ovn  outlets , 


Nov,  vhat 


wrong 


\fa at  is  there 


support 


the  theory  that  that  is  a  monopoly ,  and  this  I  find  not 
only  had  the  entertainment  of  novelty,  but  no  little  invention 


about 


That 


says 


t i cuing 


©rid 


Government  in  its  brief,  is  a  con-a 

inn!  1  Kflt.  i  rm  tj i f.hi  T»e9D©ct  to  that 


important  segment  of  trade  represented  by  the  pictures  it 

distributes  to  its  own  theatres,  and  that  is  a  monopolization 


because  if  it  did  not  distribute  those  pictures  to  its  ovn 


theatres , 


vUU 


O  A 


d  distribute  them  somewhere  else,  and  toe 


1 
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•lsevhero  la  debarrod 


from  that  aognont  bocnunolth.!  |J!lM9MHBi ■■  ■ 

■MHH B MHHHBI H iSSES Ve  not  distributed  It,  ond 

it  10  Vith  tho  exhibitor  Tf  „ 

HHHIIHHHHBI  not  exhibit  those  picture 

m  _  <  t  <1  /MJ  rv 


homebody  cl.,  could  oxh 


theatre 


exhibition,  ' 

'  1Z  h0B  deluded  that 


ha  a  absorbed 


lng  them  at  the  same  place  and  time 


cording 


One  who  dooo  buslnoan 

vlth  the  picture  being  public 


ac- 


the 


me 


much  of  a  legal  paradox 


and  there  is  no  charge 


record  at  any  noint* 

j  x  nt  or  any;  cornering 


arket . 


There  la-  no  charge 


It 


v  he  re 


engrossed 


ao  that 


ge  outlets  were  no  longer  open  for  their  competitors, 
is  no  outlet  here,  andlthere  is  no  shovlne  in  this  record 


The  re 


any  of  the  j. 8,076  theatres  in  the  United  States  were  ever  com¬ 
pelled  to  darken  their  oors  for  want  of  films. 

Now,  that  is  a  monopoly  asserted;  it  1b  the  monopoly 
which  the  Court  declined  to  recognize  as  such,  and  against 


refused 


solution. 


Government 


in  its  locker. 


Having,  we  shall  assume,  accented  defeat  on  the  mass  monopoly 


on 


°oabinoU 


divorcomont 


god  thfl t 


rUlDOnti  ^a<1  6  flonk  attack  to  auggoat 


fillw0  °n°  of  thoao 


D)Q 


own  l  ng 


of  any  other 


liconao  any  of  ita  fiima 


The 


that  that  licensing  was  a  perfectly  normal 


There  vas  faff  < . 

“stive  testimony  that 


conducted 


without  favoritism. 


fnifc  * 

?®^®va8®&cy  companies  [declared  that 


made  the  licensing 


a  only  vlth  a  single 


earned 


and  that  vhere  there  were 


competing  theatres 


theatre  ovnder  defendants 


Mow,  believe  it  or  not, 


think  it  la  true.  and  I  think 


there  is  not  anything  m  the  record 


^  t  was  the  Government  idea  in  this  cross- 


license?  Were  they  trying  to  provide  that  to  save  these 


;/as  it  in  response  to  the  prayer. 


Lead  us  not  into  evil"  that  they  wanted  this,  so  that  they 


would  not  be  tempted  to  favor  each  other  in  any  way? 


Not 


fit#  Slid 


The  purpose  was  much  deeper  than  that  and  more  sub¬ 


tle  than  ihait,  and  openly  confessed  now  in  their  brief.  That 


i,  l  deliberate  purpose  to  starve  them  out.  If  you  cannot  cut 


bheir  necks  off,  says  the  Government,  starve  them  out,  because 


Govern] 


in  its  brief,  and  all  the  witnesses  say  it. 


and  it  is  reiterated  ovei*  and  over  again,  that  of  these  18,076 


tbootre®,  not  a  one  oon  operate  successfully  during  a  season 
on  films  produced  by  a  single  produoer# 

Loew’s,  for  instance,  produces  33  feature  films  a  season, 
or  did  in  the  soaoon  that  just  ended.  It  could  not  possibly 


keep 


the  doors 


Of  Its  theatres  open  for  the  whole  12  months 


„ltr.  thet  allotment,  indeed,  outside  in  the  country  vhere 
the  runs  are  shorter,  they  would  need  between  200  and  250  films 


a  year,  as  my  Brother  Jackson  aeid. 


Now,  of  course,  if  you  can  prevent  them  from  get  Sing  any 
films  made  by  these  major  producers,  you  relegate  them  entirely 

to  the  -ilms  that  are  produced  by  the  non-theatre -owning  de¬ 


fendants,  Columbia 


United 


and 


and  with  their  own  films  and  with  those  other  producers'  films 
t'ney  ought  to  be  able  to  get 


along 


Government  forgets  that  they  are  proposing 


3  s  231! 


of  the  competitive  market 


so  far  as  their  producer-distributor  films  are  concerned,  and 

cast  all  these  theatres  in  pursuit  of  tta  surplus  films  that 


produced  by  the  so-called  minors 

rs,  where  there  is  a  volume  that 


Independent 


supply  the  needs  of  these  major  theatres  who  were  so  suddenly 


cut  off  from  the 


lajor  source  of  supply.  That  is  a  starvation 


and 


diet,  it  is  deliberately  intended  as  a  starvation  diet, 

the  Government  confess**  -ir 

••it,Sdes  in  its  brief  when  it  says  that  that 


is  to  induce  s  prompt  divest 


till  I  i  ;ri  Lj 

w  tL  I  1  n  I  i 


conomlc  incentive 


00 


jlvr»at.ltupo 


oannot 


tear  them 


bat  by  this 


oallod 


ui  1  ]  *h0 

render  them  00  unDrofltublo  th/it  the  owners 


j 

di 


licensing 


H  a  misnomer 


11 cons lag 


In  which  we  aro  familiar  in  patent 


se8  vhere  the  owner  of  one  patent  licenses  to  hla  competi  or* 


competitor 


return 


There  l3 


a 


licensing  of  patents,  the  licensing 


being 


the  consideration  for  the  other. 


There  Is  no  suoh  cross-licensing  here.  There  is  inter¬ 


company  licensing 


and  that  licensing 


terms  of  this  decree,  must  be  conducted  between  them  on  exact  y 

to  any  other  person  whatsoever. 


licensing 


whatever  this  decree 


controlling 


anner 


film  shall  be  licensed  bears  as  much  on  a  contract  between 
Loev 1  s  and  Warner  as  it  does  between  Loew3s  and  the  exhibi 


oat  in  PodunX 


Now,  I  come  to  the  decree.  It  is  in  the  sacred  name  of 


competition  that  the  Government  puts  forth  its  claims  here. 


It  wants 


3137 


at 


inging 


grooves  of  change.  They  cannot  sell,  and  they  close  them. 


1 1 


they  can  sell, 


cannot  operate,  so  much  the 


better. 


*  ru  n .  • 

I  r1  %J 


n 


j 

ft  -  1 

H  1  V  M 


overnment  wants  to  do  is  to  flood  tae 


In  tho  DQorod  namo  of  competition. 


j*j£Ot 


V 


p0d  to  °Pon  ^ustyy  to  general  action. 

I  I  oome  to  tho  remodloa  in  further  restraint 


Corn- 


bidding 


I  want 


The 


post  sensitive  point  in  this  industry  is  the  allotment  of 


runs 


clearanoeu 


it  brings  about  by 


controversies 


far  the  greater  port 

Industry  is  harassed* 


It 


istaot,  as  I  have  said,  an  industry  in  which  there  is  diffi¬ 


culty 


gett i ng 


It 


industry 


Vith  some  very  few  exceptions  and  they  may  be  due  to  other 


theatre  once  built  has  had 


its  doors 


because  it  had  nothing  with  which  to  fill  its  screen,  but  there 
has  been  controversy,  there  is  controversy,  and  I  fancy  there 
will  If  .  continue  in  spite  p  all  that  tho  Court  can  do,  con¬ 
troversy  lover  tho  question  o;  runs  and  clearances . 


that 


shall  be  exhibited  first-run  in  a  large  theatre  is  irdi sponsible 


to  the  industry.  It 


financial  impossibility 


industry  to  give  enough 


film  so  as  to  have  its  pictures  all  shown  at  the  same  time  in 


theatres 


think  the  largest  number  of  films,  if  I  remembe: 


record,  that  ■was  eyer  put  out  for  any  picture  at  one  time 


vas  Gone  With  the  Wind’'  whore  they  printed  500,  and  they 

cost  from  $700  to  $900  apiece  in  Technicolor,  and  from  $150 
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no 


on 


jlov,  it  lo  n  financial  impossibility  that  any  producor, 
^tter  hov  successfully  thoy  arc  oporating,  ehould  pat  out 
ugh  fil®  to  fumiah  the  18.076  thoatroa  or  anv  conalderabl 


P 


ortion  all  at  ono  time,  So,  thoy  must  contract  that  tho 


film 


ahovn  first-run  In  thla  place  or  that  and, 


many  theatres 


that  purpose 


and  vhen  they  aay  to  Thootro  Owner  A  "You  shall  have  the 

first  exhibition  on  this  picture/'  naturally  the  time  when 


it 


nature 


beck  as  St,  Paul® a  Speech  on  the!  Areopagus,  men  have  been 
searching  to  hoar  some  new  thing  and  a  new  dress  will  sell 

for  more  than  the  same  dress  when  it  is  a  little  out  vt  fashion 
first  runs  are  not  announced  as  first  runs:  an  existence  and 


industry 


confessed,  but  Theatre 


the  first  run  Instead 


Theatre  A.  So,  with  clearances. 


admitted 


decree  and  solemnly  announced  that  clearance  reasonable  in 


n  area  Is  indispensible  to  the  marketing 

first  Theatre  A  wants  t 


oving 


that  he  will  have  a  roasonable  gap  between  hiB  exhibition  and 
|hat  of  the  man  who  takes  it  following  him.  Otherwise,  his 
i  olio  jo.:.'  .!.  j.J.  to  advertise  at  the  same  time  and  would 

endeavor  to  draw  away  the  patronage  which  the  first-run  theatre 


newness 


Government 


on  that  was 


I.  U  #  J 


MT 


V 


aaolguou3  at  the  trial,  end  I  say  it  had 
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At 


consented  to  that  aoclnratloSJLRMI^^^I 

ln  the  °onsont  decree 

00.  moment  «t  tho  tr 1.  x  x  thought  ’ 

•Learned  couna&TL 

tM  Government  vaa  gol  Mel 

Ko  th°  Position  that. 

va*  invalid  par  so,  and  later  t  *hi  t 

'  1  thlnk  »a  ratroated  to  th 

position  that  it  vaa  only  invalid  vhan  UB~ 

iHl PPPKHHH  mllu  Reasonable  in  a  ■ 

and  time,  and  a 3  the  Court  -nM«4-  j 

rt  POlBted  out<  ™g.  Hand  points, 
out  in  his  opinion,  it  i,  a  re3t 

lnt  of  trade  Imposed  by 

tM  distributor  or  tha  aaliar  upon  itsalf,  b„t  a 
of  trada  of  exactly  tha  aaaa  quant,  aa  tha  old 


restraint 


common 


and  area  that  ha  *111  not  compote  vlth  his  vendee 

again  rests  on  the  principle  recognized  m  ever, 


led! 


jurisprudence 


know 


that  ther9  la  3°Mthlng  distinctly  dishonest 
in  selling  a  nan  something  la  one  hand  and  going  out  and  da- 

priving  him  of  it  on  the  other. 

What  the  Court  fours!  -  I  see  8lgna  of  ffiovement  on  th# 

Bench,  and  I  vant  to  see  If  these  tvo  clocks  are  synchronized 
tflits  id  w ha t  the  Court  found. 


The  Chief  Justice:  That 


be  pleas ing. 


i>rz-.  Davis ;  Or  very  disappointing  to  me,  sir 
ourt  found  va3  wrong  with  runs  and  clearance! 


What 


their  existence 


and 


A 

had  fallen  into  a  common  pattern  nhat  it  was  a  common  nrac- 


tlce  among  all  nf 


v  J 


the  distributors,  and  that  common  practice 


94 

common  results,  with  the  ultimate  offeot  that  the 


to 


tne®tre 


run  house  would  be  regarded 


t  aione  by  one  distributor  but  by  all  of  then  as  enjoying 


a 


first 


and  that  a  theatre  which  had 


anted  a  certain  clearance  of  one  week  or  ten  days,  whatever, 

O* 

r  0ther  theatres,  would  be  granted  the  same  clearance  ty 


all 


licensed  it,  and  there  was  no  showing 


that 


common  agreement 


ong 


grant 


unifori 


agreement  among 


ors 


run  status,  but  the  impact 


common 


coinduct 


that  regard  was  such  that  the  Court 


tMt  inferred 


Mill 


dnence  of  a  conspiracy . 


It  was  asserted  for  the  defendants  that  for  clearance, 


Theatre  A  was  given  13 


and  the  same  thing  from 


and! 


ke  would  not  buy  his  films  unless  he  could  get  the  same  clear¬ 
ance  as  hrid  already  been  given  B,  so  the  net  effect  of  this 


common  practice  in  the  eyes 


free 


pattern 


its  very 


fiction  imported  collective  action,  and  with  collective 


action,  conspiracy 


The  Court  searches  around  for  remedies  forthat.  They 
vanted  to  use  a  phrase  in  one  of  your  Honor  fa  recent  decisions , 


it  wanted  to  pry  open  that  system  to  competition.  It  wanted 


to  give  the  man  who  was  dissatisfied  that  he  did  not  get  the 


C6 

fir#t  run  o  fnlr  ohonoo  to  olalm  it  a#  againet  hi#  competitor; 
h#  y*nted  to  givo  tho  man  vho  objootod  some  ole#rance  —  hi# 
oompotttor  woo  bolng  grontod  too  much  clearance  and  opportunity 

t0  content  it  for  that  clearance  on  hi#  behalf,  Qn  opportunity 

vhich,  bJ  the  vay,  va#  afforded  under  tho  concent  deoree 

Vhich  van  not  a  failure,  as  your  Honor#  hove  been  told  here 


at 


tar,  but  the  arbitration  clause  of  it,  one  of  the  most 


bonoficl®^  actions,  effective  and  operative  remedies,  this 
industry  bas  ever  knovn.  So,  far  from  arbitration  being  a 


mere  figment  of  judicial  Imagination,  there  were  during  the 


period  of  its  existence  in  three  year#,  some  400-odd  cases 


brought  not  only  before  the  Arbitration  Board  but  before  the 


goard  of  Appeals* 

'Thereupon,  at  4:30  o’clock  p.  m*  an 


adjournment  vas  taken  in  the  'argument  until  12  o« clock 
noon,  Tuesday,  February  10,  1948.) 
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Argument  In  the  above-entitled  causes  vas  resumed 


12? 05  o’clock:  pm.  • 
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Tho 


and 


J<arphy  *  Rut  lodge 
.pfEAlMCES : 


pw»WuM»r>  Dougla 


(The  same  as 


,OMtof o™  note4 


98 


yhe  Cb  ief  J  uo 1 1, oo  j 


£l2£^Ulos 


t  69 


Aroorlco 


86 


0*» 


lt*d  States  of  America; 


Plcturo 


Loon 


0 


{  AB>( 


Columbia  Pict.,>,„  „ 

icturoa  Corporate 


Picture 


o 


United 


fiP0 


rica 


United 


0h 


010 


iV® 


,  ^  ,u*  unicea  States  o 

Pictures  Company  Vs.  UnUed  st  , 

H  ^  States  of  America 


^5  • 


"  states  of  Ameri 

United  States  of  Amer 

TUO  Cleric:  Counsel  are  present. 

AKJUMEMT  on  HEHAIp  LOEWI,  ™  , 

U)®'S»  B>C.  (BESOMED) 


Allred 


Mr 


By  Mr.  Davis. 

Davis:  If  the  Court  please. 


rea  ched 


in 


my  argument  yesterday  ^hen  r 

about  to  say  vhat  I  have  to 


competitive  bidding.  I  called  attention 


to 


objection 


tlce 


of 


runs  and  clearances  when  properly  applied,  but 


it  did 


objectionable 


more  or  less  frozen  and  static 
the  distributors  adopted!  sir 
for  individual  theatres. 


0i  lUils  and  clearances  vhich  became 


character,  and 


and 


break 


pry 


as  the  phrase  is. 


area 


and  in  paragraph  8  of  <->  p  -v.  ,  . , 

■  °  ±  1  »->ecPion  2  ox  the  decree  it 


made  four 


'  j 


j  t 


fllfl 


ffi?  ’<;Ulr^  that  a  ,lfl 

cn  bom  run  t()  .  *n'°  n“,t  bo  off  trod 


99 


'•lootod  by  hta  and 


bo  /in 


P 


it 


0 


10  thntno  oxhlbi^  nn 

■HMItegip*  coma  sSRMm 

required  that  ooch  nl#d  ,lnJ  ™n  « 

discrimination  °Ul<l  1,0  ^ontod 

“  f°VOJ>  of  ni'-r, , , 

0ffniQt03.  old  Cl 


uniform 


run  whatever 


tho 


marl 


or 


jt  required  that  qji 


^cerujon 


gtre  and  picture  by  piotupe 
Finally,  that  in  , 


®hould  bo 


theatre 


>*" M  08  if  - 


Qi’oa  there  should  be  com- 


jjov ,  It  Is  quite 


|9H  neltbar  the  Government 


<}dfe 


one  nliAnf  < 

Huostlon  of  the 


u 


this 


0836  lnvcked  that  particular 


I 


1  ‘Xsf  Court  of  any 


for 


of 


0 


riglnality  to  which 


.  ear  in  this  record  who 


but  it 


perfectly 


that  sowed  the  seed  that  finally 


b 


rought 


remedy 


fruition  in  ■h>>«  , 

I ihe  Court  this  particular 


I 


Vo  lu 


o  of  the  printed  record,  page  3172,  where 


the  Court 


113  of 


decree 


-  I 


reading  from 


supplemental 


This 


Government 


j 


complaint 


ln  :3ocl::-or?-  133  of  the  complaint  t 

The  incorporation  of  the  foregoing 


Government  says 


respect  to  run,  clearfince 


and  admission  prices  in  annual 


m 

mL-  A-  -  f  -I 


*  * 


\  I 

1  r«  I  I 

.  c-  uiu-;*  .  j  - 


I  _ 


m 


+  jr  0'  <*  / 


'  3^*  1  i  Z 


100 


posit; 

theatres  froq  ?0n* 


flQU 


noting 


year. 


M*  thea  skipping  to  tho 


Sv«a  vhere  th 


mako 


compete 


are  tvn 

or  more  theatres  In  a  posi- 


features  upon  the  saoe  ^ 

ducted  slanltaneousiv  , 


eS®  of  exhibiting  the  sa 
»  negotiations  are  seldom  con- 


competiqg 


lcenses  of  picture* 

J.QQ 

egotlates  the  rental  terns  t.  v 

fflB  to  be  pa  id 


ordinarily 


bidding,  and  onl 


agreement  is  not  reached 


run 


are  st-er^ea  ere  nenot<flH 

sot.atlcna  undertaken 


ipeting 


l'Jt  run 


^nd  then  on  page  3177  nf>  .. 

ho  Volume  8  of  the  record  an 

&tal  complaint  in  paragraph  122  the 


amended 


y  eminent 


establishing  the  runa  and  protectlona 


to  all  the  theatres  in  . 

n  the  circuit  these  franchises  deny 


theatres  during 


the  opportunity  to  bid 


pictures  covered 


competition 


think  that  that,  having 


it 


sight  veil  have  concluded  that  here  was  a  remedy  available  which 

at  least  one  Cj.  the  litigants  desired  to  suggest.  If  I  may  say 


so 


rs  c 


V 


nr  v  u 

1  -  v  ^  C 


filX$C6  Liions  gQthiJX1  woirfil 


#  #  % 


\J9  1  T 

U  it  L  *1 


1 


and,  no  doubt. 
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Hotrod  voight  v  1th  tho  Cmimii  1  *  -  ; 

below  boon use  my 


Arnold 


t 


a 


ugh 


provlom  income  tl 


among  tho  sign® 


ture» 


tho  t 


A 


t* 


oppondod  to  that  compioint. 

flow,  tho  Court  made  It  aui 


that  this 


compotitlv® 


MdWS 


procoss 


°Pt 1 ona 1 


The 


oranduu 


which 


X 


•pa 


LiIM  to  road 


found  on  page  3702  of  Volum* 


3 


Of  **  reCOri'  ta  Vhl0h  «•  Court  describes 


the  scope 


and  comp*83 


th®  remedy  itBLhought 


It  was  offering.  They  say,  among  other 


ttiiPSs : 


"We  have  modified  tho 


system  proposed  so 


that  only  com 


petitive  bidding 


orapetltlve 


area,  and 


such 


It 


desired 


exh lb 1 t 


ors. 


n 


So 


®sr  here  the  statement  that  competitive 


bidding 


Is  a 


sdrninistered' 


the 


that 


It  Is  to  be  administered  by  some  for: 


of  trade  confe*ence  committee 

yhst  the  gentlemen  qj*®  ;-flTi,1v. 


confess  I  really  do  not  know 
out;  for,  if  there  is  anything 


in  this  whole  record  th»f  4„ 

is  purely  individualistic,  it  is  the 


bidding 


own  is  to  offe: 


to  the  exhibitor  on  the 

uu©  eAnibitor»s  sole 

Justice  Prankf •  »».  _ 

turners  Mr.  Davis,  did 

hoar  argument  on  the 

wisdom  or  propriety 


and 


the  District  Court 


of  this  re 


M 


Tl 
*  a 


Dsvis •  a 


great  deal 


I  think  all  the  gentlemen  who 


are  pi 


k 


« u  uiuy  Hs y>  f* 


ioi’  the  Government,  for  the  msior 
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v 

u 


#f«ndanta 


Intorvonors .  wore  hoard 


X® 


ogth 


justice  Frankfurt op t 


DQVl3 


it  did 


the  brain  of  Jovo. 


ltcannot  bo  said  that  mm 


spring  full-fledged  like  Minerva 


had 


Bs 


remedy  vQ3  concornod 


read 


i  parturi*-1 

objection® 


pause 


among  °tll9r  o'oJootlona  -  I  must 

Br0tuer  Arnolds '3  brief  on  the  subject  of  the  A 


in  my 


Theatres 


8  of  the  green 


Theatres  Association.  No.  3 


flBong  the  reasons  vhj  the  Independent 


object 


reniedy.  It  takes  away  from  appellant  interveners  their  former 

right  to  recover  dan:,ges  under  the  anti-trust  laws  on  a  showing 


that  the  opera$$on|of  the  plan  has  caused  the 


And 


that 


ie  very 


■Worn  story  of  the  Irish  tenant  who.  having 


landlord 


and 


to  which  h©  re- 


sponded,  No,  sir,  I  would  rather  have  my  grievance11 . 


It 


the  independent 


if  that 


statement 


have  their  grievance  than  to  have 


films. 


Now,  it  is  not  true,  if  your  Honors  please  --  and  I  should 


p  n 


JL 


T  W 


*  % 


t  rt 


H ...  • 

r>  *1 


A*  ^  J-  T 


,1 - -  i  ft 


ill 


J  i 
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co»PetltlV°  Mddlns  8SBt0,n»  t>»t  w  had  no  prophesies  to  tender 

to  sucoeas  or  failure,  its  merits  or  its  demer 

t  tbe  Court,  having  imposed  it  m  its  decree,  ve  eere  prepared 


jjflfce  honest  experiment,  an  experimental  trial  of  ^ * 


Tha  t 


our  position  below,  that  lsour  position  here* 


Such 


have  made. 


bidding  has  been  denounced  by 


m 


Government  In  12  long  pages  of  its  brief  as 


i 

ineffective,  in 


ad eau8t0'  aiui  utte^ly  unworkable,  it  has  been  denounced  by 


counsel  for  noma  of  the  independent  exhibitors  as  not 

y0rk able,  but  harmful  to  their  Interests. 


oniy 


We  have  experimented 


make 


--  and  my  apology  x‘or  this  statement 

offered  the  statement  for  which  I  pro 


pose  to  apologise.  LoevJs  has  tried  it  in  96  situations  in  the 
Dnlted  States  involving  281  theatres  and  tried  it  notof  its  ovn 
notion ffttfcon  request  of  some  exhibitor.  In  40  of  those  96 

situations  a  producer-exhibitor  defendant  at  this  Bar  is  involved. 


Theatres 


affiliated  with  Para 


24  in  these  40  situa 


tions.  Theatres  affiliated  with  Pox  were  involved  in  11;  with 


Warner  in  seven;  with  RXO  ln  tv 


rtfii'  * 


*  J. 


features  offered 


'*  Wll* 


w 


*  * 


^  -  3 


* 


10* 


00 


jpotlng  lnd«pondont  theot 


,»  in  ltn  brier,  bj 


ran 


v®okon,  as  tho  Oovcmmont 


upolled  to  vogo  vith  thi.  v 

80  "0n0Polj 

HHHflOMpeto  vith  lJSSHfl 

n  OV0D  torms 


c ompo  1 1 1 1  on  thoy  hsvo  boon 


tempt  to 


in 


ltuatlona 


that  thoy  dar©  not 
tho  aff ilia tod  theatr©* 


093  pictures  and  the 


the  affmated  theatres  have  obtained 

gating  independent  theatres  have  obtained 


In  24  of  the  96 


a 


small  independent 


8  t nation*  where  Independent  circuits  and 
PCrator  are  involved. 


obtained  129  features  by 


the  large 


competitive  bidding,  and  the  small  in 


dependent ,  vhose  Ufe  hlstorj  8o  eloq 


pictured 


oD  yesterday,  the  small  lmepeildent 


obtained 


in  the  remaining  32  sltuatlon3 


the  bidding  occurred  between 


small  independents 


in  23 


and  between 


independents  in  nine.  Nov,  n  i3  flald  and  can  be  gald  truly 


and  this 


(indicating)  are 


not 


record  in  this 


were 


record  tn  this 


the  appeal.  Why  do  I  have  the  temerity  to 


bring  them  forward? 


Two 


y  our  Honors  1 


fro 


language 


of  tala  Court  in  the  International 


Honors  zx .id  x, no  factual  basis  of  tho  claim  for  modification 
should  appear  in  evidentiary  form  before  the  District  Court 


rather  than  the  argumentative  form  in  which  it  i3  before  us; 


and  if  than  is  your 


1  y 


a  *-•  s 


t 


t 


*  M  4 


aiSDo 


Dsition  here t  I  bri^S  f onward 
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staslstlce  and  - 

t&  a*porionco  ao  that  you  way  f®°l  thflt 

0  remission  of  tho  nUo.lM 

\  tho  District  Court  la  not  a 


and. 


h*T*  a“  ®Xp®rl«ntlal  teatlmony  vhlch  may 


V 


111 


it 


suppression 


vhat 


remedy 


a8on  *'01'  bringing  forward 


v 


sworn  testimony,  vhlch  have 


subje0tod  to  crosa-examlnatlon,  and  vhlch  arc 


record 


They  stand  hero 


s 


authenticity  and  such  credit 


X»0fl  8  OB 


willingness  0f  counsel  to  present  them 
iy  I  think,  another  reason,  vhs  i  think 


There;  Is  a 


and  our  duty  to  bri 


of  t 


Court*  If  these  facta  *  .. 

ent  the  rights  of  the  part  lea. 


no 


deprecate 


» 


record 


ty  fa  fter  the  event;  but  these  questions  go  solely  to  the 

remedy,  nd  the  remedy  provided  by  the  Court  belov  has  been  at 

tacked  as  unworkable,  and  the  calendar  of  adjectives  has  been 
exhausted  In  deprecation  of  it. 


Under 


where 


the  workability  of  the  remedy  is  in  issue  it  is  not  only  the 
right,  it  is  the  duty  of  counsel  to  bring  to  the  attention  of 


the 


r%  _  , . 

V  011  1*  L» 


Xi"7  fch  '*  n  &  ^ i\\  •? 

-  1 — c  v.  men 


V 

« 


Q  iTi 

H  iN-' 


transpired  subsequent  to  the 


n 


ot  ••  tho  \aolr~nl>pointfxv 


f  |  I 


1  of) 


ono 


of  tho 


°hmrrpi 


i 


\ 


Pomona  vho 


of thin  nyntom 


11 


U 


trovers lod,  and 


tntor* 


tod  In  n  Bolution  of  tho 30 


;;  it 


CO^lVW  T\  An  mokil  r  nn f'L  »:  . 

n  °«rnoot  exporlmont  at  tho 


t  * 


CO 


urt»s  ouggoot 


Loom 


o 


\Y  4  f, 

^por lonco  on  thovc^oo]f 


/ 


i 


^°°la  Just if 


How,  if  your 


\ 


> 


tho 


*« 
i  i 


laying  ita 


ft  S 


* 


#  «, 


*  i  i 


\ 


voi 


aid 

•  »  / 

!  «  • 


L  M 


4 


1  I 


I 


5Qy 


'I  '  !•* 


PlOQSO 


I 


i. , 


Is  a 


more  ono 


«t  thin 


I 


1 


pr«5 


•  • 

entation 


•  V 


4  ,* 


can??*  t8ke  m°re  time 

#VM(>  a  C 

>r  ^  • 


>  and  a  groat  many  topico  vhi 

at  --  and  I  realize  that  my 
hupplad  and  inadequate.  I  must  not  and 


H®0  to  hint 


•  kr  \  V  't 

.I  t  *  v 


I  I  /  • 


I  am  comforted  b 


/  r  i  i  / 1 

*  •»*  i> 


t 


i  i 


V  I  # 


.1 


*  V 


♦  */ 

f  \ 

*  I 


t  '%  I 

t^fact  that 


able'  andi  lea niM 


%  1  * 


I  am  to  be  followed' by  d' 


v  i 


*  i 


*  *  |  V 


t 


,  It  *  U' 
> 


}{  *  •%]>' 

I  feel  sui*e,  will  mor* 


*  ? 


inadequaciba  of 


* 


presentation 


Rutledge 


M 


4  : 


one  question,  if  I 

y  r’i»T. 

»/  *  *  V  •  I  <K 


vaat  to  be  sure .  if  / 

-*  J\.  j  .  iIj  f  --  •-  I 


*  *  *  r'o  *?  ^ 

•*  *  •*  .*  fT*ir  £ 1  ‘ •<  *;«;••?  7:  T/  >  ;  <>  \  A»;i 

Mr.  Dnvln  t  i<vn’  j-a 


**  t  | 


I*1!  I 


*  ■  9 


think 


obvious ,  1)Ut  I 


t 


1 


.»•* 


♦  i 


4  * 


*  4* 


\ 


V. 


decree  la  to  be  sustained  in  tilt  isr  ^as 
you  ate  ^h©  author  of  the  competitive  b'iddiilg 


provisions 


you 


3 


that^  feature  of  the  decree 


Mr.  Davis:  I  support  the  further  experimentation  of  that 


feature 


\ 


\ 


% 

Justice  Rutledge :  Which  would  mean  ve  could  not  — 


\ 


Mr.  Davis: 


respectfully  suggest  that  the  determination 


of  its  workability  and  its  propriety  should  under  Precedent 


he  left  to 


Court  which  framed  it 
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argument  ok  behaip  op  pa ra MOUNT  PICTURES/ 


Mr,  Seymour. 


Mr.  3oymour 


May 


Court.  I  am  going 


to 


©8^0 


tb° 


orgumont 


Paramount 


Pictures.  ylio  aro  reap 


ondonts 


Ho 


0 


m  sod  appellant  In  Ho.  8l. 


5 


I  think  soup  Honors  will  be  improssed  when  jou  come 
tuds  findiDga  and  opinion  of  the  Court  below  bs  tb0 


to 


rmously  area  of  competition  in 


industry 


and 


I 


Ters  narrow 


of  restraint  uhich  the 


found 


> 


and  you  tfill  ho  struck,  I  aa  sure,  by  Finding  15^ 

t&e  Court  found  expressly  that  the  restraints  in  the  trade 


practices  vhich 


ued  did  not  stem  from 


ov  ner 


ship 


perfectly  clear  on  this  record  that  there  is  abso 


lute  competition  in  production,  that  anybody  can  get  into 

production.  That  is  conceded  and  found,  indeed,  the  record 

shotfs  that  a  nab  op  of  neu  independent  producers  have  come 
into  the  field. 

It  is  also  beyond  any  doubt  that  if  a  good  picture  h 

distribution,  aid  that  there  is  compoti 


f  '.nd 


tion  in  distribution. 


Thar©  aro 


i  this  case 


vere 


th©  independent  distributors 

strihutors  at  the  time  tho 


case  ^gs  brought  vho  are  not  defendants,  and  since  the  decision 

tvo  nev  distributing  companies  have  come  into  the  field 


io8 


f* 


Vorsj 


lriforE©d  yesterday  by  counsol 


the 


f 


Hi 


{ at '  into  rv  one  pa 


ho 


independent  tlioot.ro 


in 


the  numb01* 


I  was  struck  mysoif 


Saltho  loot  dooodo. 


la  liatonlng  to  tho  distinguish0*1 


o 


ol  for  tho 


Intoj-vonoM  bj  tho  faot  that  thoj  vero  not  Here 


rgjng  divestiture 


They 


seemed 


independent 


n 


tflbltort  voro  sotting  along  ppet 


and 


didn»t  seen 


to 


fool  that  tho  eiimiS*.* 

^nation  of  the  competition 


f 


V&3 


3°ntiai  to  their  economic  health  or  security. 


thing  that 


sure 


did^t  misinterpret. 


that  there 


shortage  of 


picture 


3 


and  I  am  sure  he  didn 


’t  imply  that  that 


an  art! 


ficial  shortage. 


Tlie  number  of 

oaturos  is  somewhat  affected  by  their 


and  the  cost  of  features  ^ 

as  the  record 


has 


increased 


two  to  two  and  one-half  times. 


anybody  can  get  in  and  produce  and 


picture  distributed 


the  shortage  is  surely 


one 


my  client 


proceed 


make 


leav :ng 


other  points 


makes  as  an  appellant 


Paramount 


entirely  independent  and  separate 


other  defendants,  it  , 

is  in  Ecfcive  conipetitio 


with  all  of  the 


tber  do fondant 


HHH‘ u 

totol  foaturoa,  q  t  “ou^  8  por  cent  of 

0  J  P°r  cont  of  J II  11  I  Hill 

tributcd  in  thia  Oo^  ™  totQl  foaturoo 
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tho 


dls 


It  recoivoo 


tli© 


^{fcborhood 


country 


amount  pa  id  to  ^ 
8n0nC  the  el£fct  dofeM 


15  por 


of  the 


distribution 


distribut 


record:  the 


ant  a. 


although  thoao 


evhat 


if  you  take 


;  '*  ctor 


In 


It 


defendants  do. 


spends  nliilons  of 

doliana  annually 


fro: 


8 


COnpaUtlo»  m  distribution 


^  *  00.0  tllOQty 


It  licenses 


It  maintains 


31 


103  this  country  on  any  feature 


exchange 


country 


exchange 


and 


and  each  of  +h ^  , 

“a  other  defendants 

and  out  of  those  e«v.. 

©-.changes  vork 

*o  others  vh* 

vho  er^  competing  for  t 


has  a  separate 


and 


ma 


separate  exchange . 


There 


common 


connection 


deluding 


and  it  3eem3 


ount  Paramount  receives  from  its  own  theatres  •• 


tha  t 


is  appropriate  in  any  of  these  statistics 


Paramount  receives  69 


of  its  revenue  as  a  distributor 


from  independent  theatres. 


It  00ns 


interests  amounting  to  100  por  cent  or  thereabouts 


some 


It  ha 3  total  interest 


somewhat 


150u  theatres  scattered  over  the  country }  so  that  about  500 


of  thM0  ^OO-odd  thoot 


LXO 


FOli 


gfcOUtB ,  800)0  thouo 


ft*© 


ft  Dll 


Wnod  loo  p#r  cent  or  thcro 


or 


por  cont  and  ar© 


^oroobouti 


> 


ft  re  ovnocl 


95 


oro 


rospoct 


tlffo°tod  by  the  dooroo  below 


Into* 


Now,  those 


Poram 


ount 


os  ono  vast  circuit. 


^hofttros 


Tho 


V  aro 


panic 


oporotod 


local  opera  ting  com 


arc 


out 


determined 


that 


locally.  It  appears  wlth- 


3°motiiDo 


X 


f°r  convoni 
distributor  def©ndauta 

The  total  interest 

gomovhat  under  9  Ce 
States,  and  uhoy  exist 


®  those 


ount  theatres,  88 


once 


products  of  other 


0 times 


they  are  not  able  to  get  it. 


Paramount 


in  theatres  amounts  to 


the  total  theatres 


United 


is  interested  in 


that  is,  the  theatres  which  Paramount 


exist 


tie 


of  the  16 


17 


towns  in  this 


country 


towns 


record 


without,  I  think,  any 


contradiction,  that  the  town  could  only 


support  one  or  two  theatres . 


Now,  the 


i  Paramount  got  into  the  theatre  business  is. 


I  think,  of  importance  because 


it  shows,  I  think j  that  the 


S  vero  acquired  competitively  and 

originally  and 


competitive 


that  they  have  been  ouerated  that 


by  a;  . cl  large  ever  3 inoe . 

Xn  1916  and!9i7  Paramount's  predecessor.  Famous  Players 


Laskey,  was  the  leadins 


V  t 


Dtipany  in  the  business,  and  in  1916 


Ill 


1917  thoSH 

,  „  .  0UDtoao rs  formed  a  largo  combine 

orl6lnally  for  purging  tilm  . 

AID*  known  n»  i?i*nfc 


found  by  thn  o 

IlffliB  rt  ln  PteUnc 


8 


and 


oott  Paramount  fii^ 


:)r«iuotion  facing 

1Qciiitie8>  gradually 


Cna  to  lure 


U3  stars,  so  that 


0 


place 


whore 


^  "Ata  thn  mi 

alternative  j.n  effect  of  gong 

^  into  exhibition  competition  to  have 
urea  could  be  shown  over  the  United  SSi 


What 


Mr.  Seymour: 


This 


1916,  19x7  ana  191g 


at  the  thoatro  inf^r. 

integration  of  Paramount  began  to  meet 

competition  and  to 

1  Ana  a  uay  for  Paramount  pictures 


ong 


ar-3,  f-nd  from  that  tioo  0 

acquired  theatre  Interests 


Paramount 


time  to 


country . 


-r  defendants t  fsomo  of  thorn,  began  to  acquire 

thorn  began  to  acquire  production 

facilities,  and  Paramount  had  to  compete  for  various  theatre 

acquisitions  Vhich  it  had  with  these  other  defendants,  aid 
that  Is  in  tno  I'ocortl, 

So  that  thoorigin  was  competitive,  the  continued  acquisi¬ 
tion  vac  c ompet it ive . 


Si  0  V 


1932  Paramount  wont  into  eauitv  receivership 


In 


193 


4  J 


J 


*  * 


ont  into  bankruptcy^  in  1934  it  was  reorganized  under 


112 


and 


thoao 


pro co od lnga 


»*•  th0atre8’  an4  1U  S0"»  Nation.  vhoro 


had 


jO 0  Por 

diapo^ 

tloP  an< 


tho  Co“«  hold,  to  he 


50  pop  cent  m  onlop 


been  owned 
it  had  to 

a  reorgaolZQ 


reasons 


connection 


that  many 


0 


s 


tod  during  that  roorganizatl 

ignificance  of  that. 


present  partial  interests  wore  ere 
m,  and  I  win  come  back  to  ithe 


that 


80tlrelJ  correct  In  holding  that  none  of  these  companies  Is 
8n  individual  monopoly,  certalnlj  Paramount  Isn't,  and,  of 


oour0 e 


^dde  findings  which  prevent  any  aggregation 


Of  the  00fflpanles  and  18  rlght  in  that . 


that 


to  present  for  Paramount  as  an  appellant . 

justice  Murphy:  Vihat  is  u*  q+*  d  +*n  a 


Mr.  Seymour:  Its  status  today 


Honors 


decree 


that 


t  has  still  inter 

he  companies  whicl 
it  has  dissolved 


all  pools  which  weru  in  effect  with  defendants,  to  which  I 


will  refer  in  a  moment. 


point  I  want  to  deal  with  is  this  — 


and  I  want  to  make  it  perfectly  clear  to  your  Honors  because 


yesterday 


dealing 


it,  I  think,  in  a  little  doubt  inadvertently. 


113 


dooro°'  I**QCraPh 


o 


dofondant 


III,  5 


pQgo  3G99  of  the  rooord 


3  fro 


ing  t0  5  t0  95  ?°* 


oontinulng 


lntorosts  amount 


vith 


provision 


J  ndopendont 


defined 


anii  ‘ho  Court  define. 


sqTqot,  pro 


lndopondont 


or 


required  that 


^lon  ploturo  exhibitor,  and 


and  provided 


dissolved 


cnflse  vljth  Court  approval! 


defendanta 


®hd  the  Court  anoroval  had 


shewing  that  there 


restraint  involved 


purchase 


h£lt  13  tha  Provision,  of  the  decree  dealing 


joint 


Paramount 


s 


and 


'hat 


is  the  lonl; 
do  attack 


Justice  Block 


clause  13  that? 


Hr.  Sejnour:  That  1,  Section  III. 
Justice  Black :  I  aea  the  MoUon> 

Mr.  Sev 


dealing  vith  interea 


©ere  are  ao  thidga  dealt  uith  in  5.  one,  joint  Interest 

„itn  del' -adants.  That  no  do  not  attack.  Joint  Interest  with 
independents,  that  ve  do  attack. 

Ita?,  jour  Honors  will  notice  that  Section  III,  2, 
Section  III,  3,  Ssetion  III,  4,  and  the  first  clause  of  5, 
dji-j-  „ith  various  pools,  interest  with  defendants,  and  so  on 


!J  oy 


1;>i  me  just  clear  that  out  of  the  waj  at  thio  point 


Those  we  do  not  attack.  Farcsount,  I  believe,  had  eight  pools 


114 


v 


the  dcfondonta 


fbo  fact  lo,  na 


***“•  boon  dlssolvod 


tho 


rooord  ohova.  that 


that  thoy 


v 


6?c 


very 


talator,  th*y  voro  croatod  during  tho  dopr°a,lon 


t<? 


oaV®  Joint  oporetl 


that  tho 


wouldn't  have 


tout,  ho vo v 


qq\s  or  tho  Court 


MW**%  may  bo,  vo  don't  attack  thos#| 
dl3poaition,  and  vo  don't  attack  2,  3,  ^ 


or 


tho  first  clause 


nf  c 

>  hut  vo  do  attack  tho  balance  bocauao 


y  fl 


say  the  Court 


gave 


113  a  chance 


heard  as  to  the 


v8lldltj  of  those  partial  Interests 


with  Independents 


It  vas  not 


charged,  proved 


dealt 


until  tho 


Court 


as 


the  Court  refused  to  provide 


us 


oppor 


tunitS  to  be  heard  afterward  and. 


as  a  matter  of  lav/  it  vs.3 


erfectly  clear 


legal 


error 


to  touch  those 


the  Government  meet 


that?  I  vill  come  to  it  in 


have 


Government  says 


"Well*  they 


vere  all  pools" .  The  Attorney 


yesterday  that 


there 


thousand 


Pooling  situations  or  more  and  the  whole 


purpose  of  that  approach 


to  try  to  embrace  this  part  of 


5  within  the 


and 


charges 


and  the  findings 


pools  and;  yet  it  is 


from  the 


findings 


decree  that  theCourt 


brace  them 


together  and  I  hope  vou*IJAJHLPfl|Hlfl| 

3  u_  uonora  vill  see  that 


trying 


separate  them  and  I 


aa  talking  about  them  as  to  two  different 


things . 


n  3 


cktng 


in 


ktaoking 


tno 


^rrr 48  *WKM 

court  below  J  am  “®  PP°00ao-  “  th,"8  ''htch 

,  ,t  rhAt  <*.  h  vo  boon  guilty  of  but  for 

fact  that  it  was  oih, 

os  nn 


Improper 


tt>»  fact  |*L  It  31ttIng 

...  expediting  court  and  undoubi 

»  Vl5h  t0  dl3SOlve  »nd  g0  beeMMHHH 

K  t0  the  hoavy  business  of  thn 

^strict. 


flov,  hov  did  that 


come 


up? 


justice  Black:  Was  that 


^nt  of  the  decree? 

Mr.  Seymour: 


raised  on  a  motion  for  the  settle 


vaa  raised,  if  your  Honors  plea.30, 


upon 


tne  settlement  of  the  decree  when  the  problem  of  the  settlement 
of  the  decree  came  up.  Ihe 


was  that  both 


s 


ides  submitted  proposed  decrees.  We  submitted  a  decree  which 


made 


a 


provision  for  an  appiicatlon  tQ  the  courfc;  flnd  z  apgued  that 


portion  of  it,  and  I  will  refer  your  Honor  to  the  argum 

in  this  complaint  that  .  olnt 


interest  with  independents  was  illegal. 

Justice  Keed:  What  was  the  court’s  finding  on  that? 

Mr.  Seymours  m  your  Honor  wllltlook  at  Findings  112*  H3> 
j. J. I  ‘  jio  115,  you  will  see  the  various  things  that  the  court 
treated  as  pools.  Nov/,  some  of  them  they  talked  about  as 
joint  operating  agreements,  but  for  my  purposes  and  for  your 


Honors,  on  my  appeal  you  can  say  Findings  112  to  115  are  the 


lib 


infl 


$  ve  nro  not  *h*nonging,  and  116  Is  tho  thing  «» 


PJ 


or* 


J* 


A1& 


riov.  ths  Oovornment  m  its  complaint  did  not  charge  that 

joint  interest  with  Independents  were  In  any  vay  unla^1' 

_  L_ 

cf  tho  c  omnia  int  that  deo^'-t 


chargo  In 


part 


d<> 


combination  per  se  that  interests  of 


IP 


i 


ifO 


thfl 


dependents  had  been  acquired  by  coercion,  but  It  never 

v0d  any  such  thing;  the  record  is  barren  of  any  proof 
t  thing,  and  there  la  no  finding  to  that  effect,  so  that  the 


of 


c 


omP18lnt 


charge  that  mere  ownership,  vhich  Is  vhat 


the 


c 


oUrt  now  has  held,  was  Illegal. 

A t  the  tr-j.-il  there  was  no  evidence  a3  to  the  circumstance- 


jjfjde*1  vhich  any  of  these  joint  Interests  had  been  acquired, 

>n  at  the  time  they  were  acquired. 


as 


ompetltlve  sltuatl 


as 


ie  competitive  effect  of  their  acquisition  —  there  is 


no 


evidence*  In 

o/pe^  t  to  f Ind 


normal  findings 


All  there  Is  In  Finding  No!.  116,  which  Is,  I  submit. 


a 


matter  of  argument 


of  fact. 


that 


Is  to  say  that  these  joint  owners 


rish  to  participate 


participating 


in  exhibition 


town  in  Tennes 


or  Alabama  wishes  to  participate  In  and  is  participating  In 
exhibition  and  that  this  co-owner  alone  without  anything  else 


1 1 


y  ^ 


4  ^  2  ^ 


r  f  -  cx  ;?  r  t 

,  .A  V  1  Jr 


\  %  i*  m 

T.  l 


'0  coQpdtltrl on  with  on©  who  oth©rvis©  would 


H7 


1  n  «  P08^*00  *°  operate  ilopendontly . 

Tbere  in  nothing  to  show  that  the  co-ovnor  would  have  b«en 
«  P°8ltlon  t0  °P«rat*  Independently  In  a  ona-theator  town. 
fl0v  could  olffiw  of  thorn  oporato  independently? 

what  I  wont  to  emphasize  for  j0m>  Honora  l3  that  this 

19Sus  V8S  3lmply  not  Wtigated,  and  the  Government  tacitly 
r0cogn*so3  that  by  nov  Rrying  to  say  that  this  case  involved 

^ 0re  than  1,000  pools,  because  their  appendix  to  their  brief 
this  Court,  page  208,  shows  that  even  at  the  trial  they  only 
cieive<l  that  there  were  some  400  pooling  situations  of  all 
flcind3*  an^  Finding  117  :he  court  found  surely  less  than 


0 


umber 


When 


,rfectly  apparent 


says  there  are  a  thousand,  it  i® 
trying  to  throw  the  shadow  of  the 


P 


oo!ls  over  these  Joint  interests. 


The  pools  we 


attack 


The 


joint  Interests  we  do. 


How,  as  I  say,  the  first  intimation 


was  going  up  reach  any  conclusion  that  mere  joint  ownership 

involved  any  illegality  was  when  it  came  down  to  its  opinion 
and,  as  I  said  to  Mr.  Justice  Black,  when  the  decrees  were 
submitted,  we  submitted  a  proposed  decree  which  contained  a 
provision  that  in  any  particular  situation  we  could  come  in 


court 


showing  that  there 


vras  no  restraint  involved  in  this  situation. 


i  OX  O  r7  w  tit  **•  ■  9 t-f 


■  t  it 


i  undertaking  a 


burden  of 


proof  which 


1 


*  0*0  have  bocn  ^ 


118 


iXing  to  do  it 


hnv 


Mr.  Wright;  vhy? 


''r'0lh9r  WW1.10. 


^ovornmont, 

oh'lnco  to  ahov 


but  vo  wore 


that. 


Mr 


Qeymour: 


1  be8  your 


Wright 


1  Just  *«iae*J  vh 

SeTO:  v0d1 

lXt  0©caua« 


Op  P 


court  had  erred. 


eae  ottuati 


rave 


Vo 


s 


jtuations  In  reorganization 


another  proposal 


vhich 


a  part  of 


zation, 


otoclc  Interest 

a  been  transferred  during 

OUld  CnniQ  1  ■■■■■■£ 


come  In  and 


oake 


this 


S1  tuat  ion 


this* 


done 

no  in  tuis  partial  Interest 

alclng  the  reorganization  thing,  for 


example,  they  were  in  the  record  ^ 

d  for  another  reason, 


because  of  this  partial 


not 


thing,  which  was  litigated 


but  because  of  the  history  0f  p,„» 

J  Paramount,  they  happened  to 

B  I  _  % 


appear 


c  ours  e 


of  It. 


What  the  court  has  done 


Is  to  say,  "You  can  own  100  percent 


of  a  theater;  that  is  tasful.  but  ,f 


once  owned  100  percent 


and  in  reorganization  were  forced 


50 


is  unlawful." 


Nov,  X  subaJJ‘ 


1 


that  there  is  no  logic  in  that  and  certainly 


vnl  &Q  *  t  hr 


r\  i  BH  ^  i  nf 

J  »  \J  *'  •**  V  l  n  V  V  1  1  Vj  Lllilo  7i 


1  -  h'vJl  i  1  0  •  Ip!  ’  *  /■tT  ~  4'  1'. 

^  ciuow  tn 


“  T 


rj/3  T1  T, 

V  -4  A 


ing  ^ith  50  percent 


' 


' 


,  hiya*  fr®nh  tvMmint  --  and  thoro  l*1  f'Ofch * 


,  of 


tt**1 


n\  the  IVOOtM  --  Uu'st*  o.'iot»n  vMOh 


»  % 


%0 


v^tof  IOM  3^0  thru  torn  pronrnt 


Involv#  rtOO^ 


t ho  wont  p®rf|V,rt*’^ 


dm* 


«00*- 


( i'  '  -•  /  • 

rM.  having  »  ohaneo  to  hivo  t \m>  t.htuit  muy  01 

>JC  ^ 

htnk  there  ts  «  d ovolomwnt  n  1  no o  th®  t^Jul  v^  *‘ 


«t 


\ 


t: 


*v* 

iM' 


jtcn*  of  court  record  which  points  !t  up  w>o* 


«d  * 


.*  *»  c* 


•  treble  damage  suit  \w  the  Vos torn  PI  strict 

.«  Vo  *  ' 

T|  "  | 

..  .,  -  ,  vhiob  la  Pall  v.  Paramount,  and  v/htoU  J 

•'ivs t  was  dooldod  after  the  doolslon  bolov. 

„l  f>\  *  * 

k  v  * 

*'  i  • 

% 

ftKurt*  Paramount  had  sold  a  so  percent  interest 


of 


in  our 


in  a 


.  »<  • 


,....  :.o  on®  of  the  do  fondants ,  and  th®  plaintiff  oha^S 

t  ■  C?  Jl  r  m 


od 


,  there  vas  an  Illegal  restraint  to  an  independent 
*  %k 

3  **  N  % 

▼  I  % 

m 

..  ,  ••.-on,  a  do  fondant  in  that  case,  but  an  independent 

Mir  t*'  * 

v  r 


--  i  beg 


%m 

» 


^  > *' r> j^s tor; 


a  nd 


the  plaintiff  complained  that  ther®  ^ 


*  1 


v&9  no 


...^trslnt  involved  In  that  transaction. 

1  v  *■ 

ft  " 

■:he  court  vent  Into  the  facts  and  found  that  there 
.^strain:  and  refused  to  follow  the  general  opinion  bolov  tha 
tu*~s  vas  always  a  restraint. 


Kcv,  that  shows  when  you  really  examine  one  of  these 
nations,  you  are  likely  to  find  that  there  Is  no  restraint. 

t  that  we  were  entitled  to  have  an  opportunity 


X  fi  v 

‘\  v  l»  y 


uba 


'  hsve 


those  examined,  end  we  shouldn‘t  have  been  fobbed  off 


th  a  decision  on  a  subject  not  presented  by  the  Government 


snd  not  the  subject  of  nroof 


oi 


%  n 


ument.  and  we  should  at  least 


J 

\  v 


U  -  4 


-  N.  V  V  ■ 


* 


in  the  decree 


V  VJ 


^  A  'Tl  ^  \  \ 

K.  Lj> 


isck  to  the  court 


\?0 


0 


n* 


$ppiy  f°r  "n  opportunity 


hoard  on  particular  ffl0^® 


Frankfurt 


Do  you  thtnk 


general 


reserve  ^ 


0 


t 


end  of  tho  docroo  doen 


itufltion? 


Mr.  Seymour:  I  don«t 


oo  in  view  lor  tho  court*® 


r 


rJ* 


ctJon  ojtlfflrBeojf  c  application. 

justice  Douglas:  That  is,  specifically,  you  want  to  shov 


Illegally  made;  1® 


ight? 


Mr.  Seymour 


that  there  was  no  restraint 


nv° 


pved  in  the  continuation. 


justice  Douglas; 


In  the  acquisition? 


Mr 


.  Seymour:  if  that  were  mater  jail  yes.  Here  the 


government  tad  not  proved  anything  about  the  circumstances  of 


a 


equation  or  any  of  their  effects. 


justice  Douglas:  Could  you  take  an  additional  three 


or 


four  minutes,  if  necessary,  and  tell  me  what  the  court-  a’  : 

paramount  had  done  Illegally? 

Mr.  Seymour:  All  the  things  that  it  did. 

justice  Douglas:  I  mean  generally.  What  was  the  conspiracy 


Vhat  was  the  restraint? 


Mr.  Seymours  What 


Is  that  all  these  defend¬ 


ants  have  been  engaged  in  a  conspiracy  to  fix  minimum  admission 
prices  with  all  their  licensees  and  have  engaged  in  a  conspiracj 


which  has  resulted  In  a 


system  of  runs  and  clearances  with 


all  their  licensees.  That  Is  not  just  the  defendants’  theaters. 


justice  Doii£iag 


: 


That 


Hr.  Seymour 


li 


ind 


Voa 


an  well? 


0<jucer  vantod 


vhon 


lie 


r<*0  6 


sys 


Plctur 


I 


v«nt 


^n(^°P®ndont  or  Independent 

#  thfti  tt  v/in  mot  by  this 


vhlch  tho 


d°Vi80(] 


-onio  to  m 

tn®  competitive  blddi 


v 


iU 


'•onl  vl  th 


In  tor  on. 


try  to  nn3ver  voim  „ 

*°ur  Honor  in  nil  , 

question  completely 


I 


justice  Heed 


*0und  you  guilty 


The  Gov©rnment  charged 


re3treint7 


the  court 


Hr.  Seymour: 


ls  *lght. 


justice  Reed: 


In 


dlstributi 


Mr.  Seymour: 


on? 


That  is 


and  in 


oMcertain 


jus t i cg  Reed « 


ght,  in  respect  to  this  consplrac; 

"trade  practices,  vhlch  I  vlll  mentlo, 


Then 


I 


don*t  understand  vhy  that  didn't 


?ut  y 


of  the  Pn At  ri 

'  - 1 a  your  joint  ownership  with 


independents  was  not  part 


°f  the  conspiracy  In  restraint  of 


Hjr&de>  when  It  would  appear  tv-m*. 

pP  thao  you  in  your  joint 


owner 


would 


0  theater  in  which  your 


:olleaguu  i  .c!  joint  owner s ;■ ; 1 p <> 


Mr . 


R 


eymour : 


If  your  Honor*  pleases,  the 


attacks 


in  this  case  by 


Government  were  these:  first,  r,here  vere 


violations  of  section  1  through  trade  practices;  second. 


tha 


there  were  violations  of  section  2  through  a  conspiracy  to 
monopolize  -.iiong  all  the  defendants  through  the  ownership  of 

theaters  end  their  use  with  each  others  product  and  special 


fa\ 


T  0±  3  . 

v  *  "  Q 


n  ^  n 

*•4 


f?  /> 


T  l 


1  « 


X 


A  t  %  ! 


n  r 


J  {_ 


4*  f\Y 

j  [ji 


V  * 


mere  partial 


IPP 


0& 


er9h,P  «a»  m  nooir  «  opoolul  M,trtlnt> 


nov 


thnt 


QO 


vr»3 


take 


3 


vny  generally,  but  *ho  point  is 


that  the  court  has  dr&vn  e 


fforant  line  than  the  case  drew.  The  court  hoc  drawn  the 


jlDe  between  total  ownership,  vhloh  u  a0J3  l8  lawful ,  and  that 

„one  of  th9se  pract,C03  3 ten  from  ownership  and  partial  owner- 


123 


■ 


Portlol  ownorohlp  0115 thine 


otl  part  of 


0 ovorruoont  of  tho  fact 


0 


f 


trjin s  to  rontroin  o*hibltl  ? 


Hr.  Soymour 


It 


1 


^per3bip,  certainly 


a  moro  ©vidonco  of  that  than  total 

■^t  is,  210  opecial  point  was  mad©  of 


tno  partial  ownership  aituati 


on. 


Douglas 


What 


0t  in  thl3  record  there  iB 


1  was  getting  at  was  whother  or 
evidence  that  Paramount  or  any 


of  the  other  distributors,  producers,  vero  busing  and  getting 


tue9e  partial  ownerships  f0P 


purposes  of  suppressing  conipati 


tion 


Mr.  Seymour:  Tho-^  „ 

'  ''"^Ep.no  ouch  evidoncc,  if  your  Hono^ 


please* 


There 


la  no  evidence  in  this 


rec  ord 


to  the  cir 


^stances  of  acquisition,  exoelj 


that  Paramount 


got  into  t! 
peopla  got 


theatre  business  originally  to  compete,  and  other 


theatre 


for  the  same 


to 


compete  on  their  side. 


tn.ven  t  completely  ansuered  your  question  and  I  don*t 


vant  to  be  in  a 


answering  It  inadequately.  Would 


jour  Honor  bear  with  me? 


Justice  Frankfurter 
I*lr.  Seymour:  Kow,  • 


I  thought  you  had  finished 


conspiracy  among 


these 


eight  d©zendant;s  wliich  was  found. 


was  the  maintenance  of  a 


minimum  admission 


runs  and  clearances 


men  it  nroceec 


find  that  there  were  certain  other 


f 


at 


t  r 


practice*  lntho  voy  of 


which 


r° 


yor®  illegal. 


a 


onc  of  theajSa  tho  uso  0f  franchises.  Now 
license  for  a  long  tin*  lnotoad  of  a  license  for  «  fthort 


13 

n •  and  some  of*  tliom  ran  fn-n  111  I  ISPjl 

ti&0f  a  *°r  flvo  or  ten  years. 


Tho 


Is  that  some  of  those  defendants  who  woro  partio 


a 


to 


tllO 


decree  hadmt  been  allowed  to  make  franchisee 


5 


1940,  and  they  had 


consent  decree  after  it 


e%P 


ired 


so 


had  very 


relctlon 


any  of  their 


c{iTront  practices. 


The  Court  also  condemned 


master  agreements 


tfhat  is  he 


prflCtice  hy  which 


|^§&££ibutor  I  occas  iona  lly  licenses  a  cir 


cuip 


of  theatres 


agreement,  and 


thought  was  restrictive,  especially  in  the  light  of  their 

feeling  the  pictures  should  be  licensed  theatre  by  theatre 

v’flS  Q  D2»AA,M/tA 

L  Paramount  and  only  one  other 


There 


defendant  known 


a 


f  ormuia 


I  might  mention  to 


,our  Honors  because  you  asked  about 

mount  licensed  to  its 


Paramount® s  situation. 


Para 


theatre 


occasions 


companies,  and  on  one  or  two 


others 


Oh  a  so-called  formula  deal  basis. 


That 

deal  was  this,  ,he3  „  - -  the  film  rental 


picture 


based  upon 


That  is. 


percentage  of  tho  national 


gross 


they  would  license 


theatres,  which 


in  a  theatre-op,*^ 


125 


»ftor  th°  pl0turo  ^d  Plajod  off 
nt  of  the  rational  8ros. 


end  thnt  number  vould  p®y 


Q  half  pop  cent  or  on© 


Tho  thoor** 


lnc  that  formula  deal 


tho 


0J  got  Doro  flia  rental 

^  *ay,lt  vqo  toatiiiod  and, 

aaaFo  accord  tv,  * 

aat  method  of  do.  ng  business 


there 


for0 


to 


$tx  independent  Tie  a  suroij 


^is  advantage .  Anyhov,  It  is  only 


a 


matt0*  of  an  i;--ivi<iuai  BT,nr.t, 

practice,  and  it  has 

■xlggmbajt  pretty  vell^MI^I 


boon  banned 


your 


Honor:  but  the 


po 


int 


that  they  found 

u  these  practices  voro 


unrelated 


t0  theatre  ownership , 
cflu3e  I  don't  want  to 


1  Wcnt  to  mention 


other  thing  be 


Justice  Oougia 


That 


made  possible  by  reason  of 


tw  fact  that  «■  companies  had  tUm 


to  sell? 


I4r.  Seymour 


Taat  la  right 


Justice  Do u gia 9  •  t\t _ »  ,  _ 

*  Not  that  they  had  theatres  of  thoir  oun 

tbi'ougn  waicxi  to  dlstribui  ■ 


Mr.  Soymour: 


That  is  rights  that  the  theatres  vepe  not 


the 


of  the  evil 


# 

The  trade  practices  and  restraints 


voro  the  source  of  the  evlisl 


I!oa '  09  Allonge  those  conspirecy 


findings 


they 


vers  based  on  aero  unifo 


,  but  I  donJt  think  your  Honors 


vant  to  hear  that,  certainly  frou  as.  It  la  all  over  the 
briefs,  and  your  Honors  will  peas  on  it. 


in cpo  in  on©  ctlisp  tliinc  i  uflnt  to  mention •  Tit©  Govern^-  >nt 


t.r 


ie& 


to  oboo  tt  tho  trio] 


J  26 


Wnomi  dlsorlDinatt 


fin  lino  t 


flJld  ^©y  dnlood  that  the  1  ndopondont 


•— *1.  «« 


f 


shop© 


and  vo ro  Ifi  ^ 


plrot,  of 


your 


v 


&  1  cb 


indicates 


thoy 


aro 


1»  th°  C°Un  f0UIld  °WJ  ll,0Ue, 


Honors  had  tho  argument  yostorday 
^  3uch  bad  uhapo;  but  tho  point 


TU° 


Court  found  in 


jijfl 


agreements 


binding 


chiefly 


and  vow  limited  discriminate lon 


&  that 


certain  franchises  and 


there 


signifi 


Il0t,  I  of  swat 

w  larse  0lrcult8>  taciuding  the 

ind0Penden  :s  • 


vere  some 


provisions 


vhich  vere  accorded  only 


affiliated  theatres  and  not 


vithcS  regard  fft  u 

the  fact  that  there  was  no  proof 


that 


independent  oVe?»  «„i  , 

e*  asked  for  those 


tbe 


of  the  matter  is  that  those  f„  v 

ulses  and  master  agree 
are  banned  and,  as  fep  RHjHHHBHHlHHf 

6  aro  concerned,  ve  are  not  i 
rellng  vlth  |at  portion  of  the  decree 


lent  s 


Then 


found 


F lading 


ln  every  case,  but  In  aome  cases 
able  clearances  had  been 


79  that  in  some  cases,  not 


perha  ps 


onrea s  on 


against  Independents 


find,  and 


that  there 


a y-'S  general  diccrivjji ^ 


on  6 gainst  Independents. 


It  seid  there  vas  nft  01  v 

s  n°  “ucn  evidence  of  that 


and 


I  not 


in  tho  Government > s  brief  here 


that 


they  go  back  to  the 


question  of  genera 


ion 


and  they  make  an  elaborate 


moot 


about 


°Ur  fGllupo  fco  call  vitnoDBo#  and  all 


oo 


j,£  of  thine* 


I  can  say  in 


v 


ni<* 


they 


Honors 


rofuood  to  Ruko  tho 


make:  and  wo  proved  beyond 


I  Jflosolble  doubt  that  tie*-, 

an?  v  cuoro  vaa  no  policy 


m 


mot  those  indoponaento . 


BW,  I  *«nt  to  8BJ  on  thl3  thingf  bo 


c 


flU8° 


alk  about  ono  othor  thing  before 


it 


perfectly 


natter 


-  and  our  briaf  shovs 


It  t'lat  t*18  111818  ownership  of  a  partial  lnteroat  In  a  cor¬ 
poration  or  In  a  partnership  01>  ln  a  propertj  rather  than  total 


int®*,Q3't  does  not  make  that 


It  was  so 


held 


by 


statutory 


tho  A luoinuD  case.  which  found 


rj»eat 


that  the  Aluminum  Company 


Hli  9  stmigiy  intimated  in  the  Appalachian  case 


flnd  in  this  record 


and  merely 


on  the  assumption  that  there  *as 


in  those  things , 


apd  there  was  improper  restraint  it  was 


error  to  have 


direct 


of  those  interests 


think 


your 


Hono  rs 3 


National 


strongly  support 


that  position  of  mine. 


We  strongly  urge  that  your  Honors  ought  to  reverse  and 


decree.  But  in  any  event  you  ought 


Lower  Court  to  make 


can  bo  .eard  so  that  we  can  show,  if  we  can,  that  these  partial 


IP 


oro,  or 


svopt  00  l(lo  vlth 


ofthoi. 


120 


oro 


out 


lavfm  ly 


hold  and  not  hav* 


pa* 


toon  done. 


^^^dlng 


Soaring,  which  la  what 


Nov,  X 


«0nor 


I 


jUSt  V°M  to  say 

l!^10  POtZlod 


thla 


opotltlve  bidding 


Your 


J 


nave? 


®houtnre 


t  inio 


How  much 


The  Chief  justl 


50 


The  red 


HgKti  vin  te|| 


1116  time  allotted 


la  just 


lnute  or 


you 


Mr.  Seymour 


I 


thought  fu 


give 


mo 


c  oupio 


Chutes 


Justice  Douglas  was  going 


didn 


get  It. 


and  1 


Chief 


yo 


uld 


asks  you  a  question.  It 

the  Court»s  . 

>  0®  the  time  has  '  een  allotted 


and  it^lMw  a  quoation  0f  *  , 

n  of  taking  it  from 
am 

mmmgmMmmto  do  that 


Mr.  Sey] 


an 


t  think  1  can  finish 


OQpetltlve  bidding  differs  from  that  of 


defendant 


of  the  Interveners  and  the  Government . 

Our  position  is  thnt  u- 

z  it  vqs  an  a^use  of  discretion  for 


alia  ckle 


industry  by  requiring 


selling  pictures  and  that  It  uas  also  an  excessive  restriction 


of  the  right  of  copyright  property. 


that  it  ya3  unnecessary 


and 


thing  1  want  to  use  the  balance  of  my  time  for. 


The  real  problem  th©  Co; 


trying 
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t 


pi** 


TUOJ  thought  the,  „nw  h0P0  n 


pat torn  of  run. 


cloaranc© 


o 


Bininua  adsHsolon  Prlo.  rixlnc  vhloh  B0  uniform 


that 


do o roe 


that 


t„0j  vontod  to  brook  It  bj  tholr 
d  toon  Playios  on  fourth  run  and  vonted  to  get  third  run 


that 


chanco 


I jfld 


cliance 


got  it.  They  thought  It  had  ft°t 
and  bo  theT»  vnntad  to  break  tic 


pa 


ttora 


of 


clearance  and  ranted  to  break  the  pattern  of  *1*1®“" 


fldcj 


iasioii  prices. 


remember  that 


urn  cdmlss 


prices 


v 


jjil©  they  aro  fixed  in  th©  contract  with  the  exhibitor,  th©3 


are 


exhibitor 


What 


They 


fixing 


mu  admission 


lou,  w  easlthmi  vent  too  far,  but  the?  enjoined  it,  and 


is 


that  decree 


and 


everybody 


that  decree 


and  nobody  can  fix  it. 


Thsy  enjoined  the  granting  of  unreasonable  clearance. 

enjoined  any  clearance  between  theatres  not  in  competition. 


They 


and  they  enjoined  the  granting  of  unreasonable  clearance,  and 
that  «nd3  that  problem. 


provided  in  Section  2,  Subdivision  9,  that 


runs  must  bo  granted 


ina  t  i  on 


any  theatre 


based  upon  affiliation  or  large  circuit  or  anything  else 


I 


submit  that  that  relief  adequately  breaks  and 

supposed  pattern. 


k 


in  v 


hS^orn 


(*V*r»  +•  J 

uLUl&.  lj 


i’our  Honor  ylll  bear  with  mo 
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fhs  Chlof  Justlcoj  i)0 


Mr.  Seymour i 


you  hnvo  tiomo  thing  raor#  t0  in^ 


It  viix  tnlco  20 


aoconds. 


Tho  Chlof  Just  loo : 


Vory 


von. 


Mr 


Boyond 


Exhibit  B 


1» 


our 


proviolou  which  van  on  alternative 

bidding  provi 


thin 


co^r  lOU  yt  l.ch  hoc  ao  many  at  *a  /|I! 

difflcultlos  wlth  vhlch  Inoluded,  but  not  ao  an  essential 

part#  ^  **  Nitration  in  connection  with  any  dispute 


& 


pout 


runs 


However,  the  arbitration  thing 


not 


essential  to  it 

jf  the  Court  below  hod  adopt<)<1  that  proposal(  lt  va3  never 
9Uggested  for  a  moment  thtt  it  would  Interfere  with  the  Gower 


right 


mo 


have 


contempt  for  any  violations#  It 


implemented  thej  decroe 


of 


the 


Court 


ere  matters  of 


business  judgment ,  which  really 
about  clearance  and  run. 


root  of 


Nob/jdy  has  been  deprived  of  anythin  more  than  an  oppor¬ 
tunity  to  try  to  get  a  little  better  run  and  a  little  better 

clearance  than  they  had,  and  the  independent  exhibitors  have 

been  getting  along  pretty  veii>  and  the  only  thing  needed  was 
to  find  a  way  to  do  that. 


Our  proposal  dldjlt  and.,  if  your  Honors  remit  lt  to  the 


Low  or 


find  some  other  proposal 


out  going  to  the  destructive  relief  which  the  Government  says 
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i*1 


Ui©  only  othor 


vo. 


^nkfUrt 


^®foro 


I  would  H^0 


to 


you 


booyo  on  Joint  ovnorship 


Indicator  that  \0 

u  wox*o  roatly  to  auoumo  tho  b  l 

of  obcwine  In  a  portlculcp 

30  that  thor©  la  no  rostra lnt. 


os 


I  undorotand 


Mr.  Seymour:  Yea 


air. 


just lco  PrQ2d:furtor: 


Uljot 


t  do 


not  so©  nny  sliro{«35}{i. 

*  *  DGCQuac  jU(iGe  IIand 

toward  sou  In  December  of  iqlfiL JLflM 


s  hard-hearted 


50; 


lowing  modification,  why  that  generality 


for  modification  for  tho  future  foraclo 


repeating 


that  appeal  next  June 
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!ir,  Seymour 


t 


m 


It  perfectly 


c  loo  v 


ju<5Sa  Hnnd#  thnt  Wfcotly  no  tin factory.  That  would 


r 


ifjbfc 


with  mo 


JllflUco  Frankfurter 


: 


know 


m or]  T  flOfttiOn 


pops  in  n  <^t,creo  H  cannot  corn©  in  and  get  a  change 


Hr.  3°ym0ur:  I  hope  that 


may 


to  be  oo,  bui  X  hope 


tbfl 


t 


y0ur  Honors  will  direct  that. 


Frankfurter 


justice  Douglas :  ya 


You  vantod  a  opeclflc  change. 
a  ^ore  any  finding  vith  respect  to 


cocpef  ■>  ’  'tdlng  that  the  distributors 


had  some  type 


of 


lDon 


opoly 


0 


Mr.  Seymour:  I  don»t  read  the  findings  30,  your  Honor- 

2  don  tv  be  in  a  position  of  leaving  out  anything  In 

an3ver  to  your  Honor’s  question,  but 

ending  that  there  was  a  conspiracy  among  all  defendants,  which 
ncludes  three  non- theater- 


I  read  the  finding  as  a 


owning 


to  establish  a 


uniform  system  of  clearances 


>  i3 ,  and  minimum  admission  prices; 


ompetitive 


was  necessary  fco  break 


ces  which  restricted. 


that,  and  It  traa  m  the  trade  pmoM 

trade  practices  engaged  in  hv  -hv 

oy  the  non- theater- owning  defendants 


as  veil  as 


owning 


where  it  existed. 


Nov,  they  did  sav  in  tu<v 

J  ln  Uieir  opinion  and  perhaps 


in  their 


findings 


companies 


resources,  havtng  flne  thai,tell# 


but  I  do  not  think1  tho 


the  best  equipped  theaters; 


competitive  bidding  thing  i 


roughly 
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to 


regarded  nn  n  SUbstUut 


o 


j  think  thnt  it  in  n 


fop  dj 


vopoenoDt 


vialon  to  bpenlc  this  pattern,  and 


f 


A  fona  oi  oron  icing  tho  patt.* 

n  can  bo  round  vithout  the 


f0Ct3  of  competl 


*  am  sure  the 


lower 


/l  nd 


it 


Ue  suggested  ono,  which 


justice  Reed:  Ha3 


seems  to  me  pretty  good 


QTiy  one 


tjve  b*dd'r:K  5  stronger  terms 


the  parties  advocated  competl 


than  Loev»3  has? 


Seymour:  You  will  have  ^  u 

ve  to  hear  them,  your 


are  coming  along 
justice  Reed:  There  ar« 

a>-  are  some 

14 r.  Seymour:  You  vm  uS  I 


that  support  that? 


mistaken,  ohree 


0f  my  brothers  representing  three 


of  the 


maj 


defendants. 


/h° 


form 


0r  another  will  take 

.aine-  53  P®rhaps  all  i  should  say 

Justice  Reed:  Very  WQll 


a  position  different  from 


AHOUKEW  ON  BKBAt* 


HADTO  PICTDRI 


?C1 

Ik  I 


%  Mr. 


Donovnn 


Mp.  Ponrtvn 


May  it 


plena 


tho 


but  fooco 


I 


peak  for  the 


ntc 


for 


I 


nk 


co' 


jrt  the  position 


COmln8  to  the  quootton  assigned  to 

Is  my  duty  to  stuto  to  tho 


RKO 


compotitl 


In 


tli  1 3 


X  vlll  assume 


though 


°f  course  ve  do  not  concede,  that 


the  court  was  correct  in  every 


conclusion 


made 


to  illeg 


<ty.  f}ov'  our  P^ltlon  is 


this: 


Tho  injunctl 


provisions  of  the  decree,  quite  separate 


part 


correct  all  the  abuses 


bidding, ve  think,  are 

1(3  by  the  trial  court. 


a  d  eq ua  t  e  to 


As  Mr.  Davis  indicate 

the  decree  specifically  enjoins 


the  insertion  of  minimum 


price  provisions  in  license  agree 


utents,  the  granting  of  any 


clea 


theaters  which 


sre  not  in  competition,  the  granting 


onable  clearances 


betveen  theaters  which 

Dfff  ■■■  I  Hg  Igi |§Pe  in  competition. 


making  of  fran¬ 


chise  agreements ,  formula  deals 


or  master  agreements,  and 


block  booking. 


Now,  the  decree  also  requires 


the  termination  of  pools 


<md  c.  j°irt  interests  of  the  type  Mz».  Seymour  ha3  discussed. 

Nov5  vn  aod-j .v;  on,  the  decree  requires  that  pictures 


be  offered  and 


en 


icensed  theater  by  theater 


C 


provision 


n09  bl*( 

V  J  '  w  w  — 


V  <J  f'nfi  i  hirtr  * 

, ,  W  L.  a  J  ii  U  ' -1  V  l  r  I 


ry  1  r, 


The  decree  also  requires  picture 


rtinn 


•»n  1  i  \ 


n 


ill. 


r.„, 


*  1,1  *  °  i/llftl 


m 


Thw  <1  no  1*0 a  ,, 


°Qh1 


i’oi, 


,»/lO 


|l  1  1  Or lifir»  m|j,(  j  * 


bo 


All  l 


) 


n  # 


M 


1  >»V 


Oil 


i  V . 
I  .  I 


^^trOiuiiftp  i 


n  fordo  n  ft 


•Ion  1  mu  . 


1  thin  i 

*  I  h  |||M i/i [/o 

upon  tno  fnorito  m 


or 


on 


old 


4 

I, 


w  1  U 


Now,  th/i  t. 


Ml  HI, 


•Ohm 


"p  hau 


/  I 


1»>tr,r»ori|,  Jn  ,, 


any 


Now,  In 


i,h<>  decree  onjoiho 


computl  t.l  v® 


ouch 


orio  exhibitor  to 


Pi  My 


/t 


provision 


'op  ^ro>»  arbitral*!  l.y 


°n  a  run  dotnred  by 


,  if  t 


,in'J  Hxud  pattern  of 


•ana 


hocroo 


hHd  stoppod 


at  thla 


qiono 


I 


would  have 


every 


In  view  ol 


roll  of 


,  wo  felt 


,  but  the  court 


hearing  all  the 


and  after  having 


considered  the 


rd  for 


15  monthB, 


:}!lu,  as  to  whether 


Ik  will  work,  if  thla  Court  affirms 


the  position  of  my  client 


la  this 


il 


In 


absence  of  a 


period  of  actual 


Is 


to 


o 

U 


some  form  would  not  work* 


CO 


W  4 


v  a 


Jf  V  i  i  t.  c,  / , 

1  V  J  4„  fjQ  }  ( 


u  Ohn\rt 

^  l#  w  l,*  -  / 


’ 


'  •  r  :  •  .  (  i- 


r  i  Ti  if 


is  client,  we  have  been  expert- 


I  ■ 


■ 


V 


■4  ~  \  1 


Vs-  •* r*  v*  •-  s' 

4  -  .  iiUi  'Uu 


nc<*8»  uP°n  that  ohovtng  wo  foit 


that  It  vao 


oncotf**a£ 


<nb 


but 


vo  do  not  think 


hundred  inflt» 


.-1 


to 


i/0U 


cnf1 


pvifflclont  upon  vhlch  to  drov  an  Inference  as  to  hov  1 

1&  work  nationally,  hut  vo  think,  aa  Mr.  Davis  does, 
t  if  flny  cation  la  to  be  made,  the  proper  plflC® 


f  of 


that  change  Is 


court 


it  can  be 


based 


0* 


actual  experience  such  as  ve  are  getting  rather  than  in 


tb  3 


court 


It  must  be  based  on  the  speculation  and 


P 


r0phesy 


of  counsel. 


justice 


In  theory,  vould  It  be  bidding  blindly 


0 


Mr.  Donovan:  You  meon  ... 


justice  Reed:  That  is,  you  never  vould  know  vhat  your 


vas 


$ 

everyone  vould  send  in  their  bids 


Mr.  Donovan:  That  is  right. 


justice  Reed:  They  vould  be  offers. 


Mr.  Donovan:  That  is  right. 

How,  if  It  please  the  Court,  I  vlll  turn  directly  to  the 


point  which  Is  assigned  to  ms,  and  it  is  this  --  it  is  para¬ 
graph  6  of  part  3  of  the  decree.  That  paragraph  enjoins 


each  of  the  dfendsnt  exhibitors  from  expanding  its  presen 


theater  holdings  in  any  manner  whatsoever  except  as 


permitted 


in  the  preceding  paragraph. 

Justice  Frankfurter:  Forgive  me.  General  Donovan.  Para- 
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justice  Prnnkfurt 


Mr.  Donovan: 


Vhoro  to 


Rl6ht  at  tho 


JU3tl 


Frankfurt 


3700. 


vhat  page 


Mr,  Donovan 


That  ia 


*igh 


If 


pr0ffl  expanding  the  preaant  th#atw  hel 


pago  370° 


t 


—  folio  3886 


justice  Frankfurt 


60  on. 


I 


it.  Don*t 


v 


flSte  any  tine. 


Mr.  Donovan:  Nov,  as  1 

tho  defendant  exhibitors 


say#  that  paragraph  enjoins  each 


from 


Its  present  theater 


anj  manner  whatsoever 


provided  in  the 


pa  ra  g  ra  ph 


the  preceding  paragraph  deals  with 


of  the 


possible  acquisition  of  joint  interests 
seS*our  has  discussed.  s0j  vlth  that  exoeptlorl)  thl8 


that  Mr 


is  an 


absolu  j  tlon  against  RKO  expanding  Its  theater  holdings 


jn  eny  manner  whatsoever. 


Ve  say  that  this  prevision  constitutes  an  abuse  of  dis¬ 
cretion,  since  it  bears  no  relation  to  any  of  the  Illegali¬ 


ties  found  and  is  in  its  nature 


purely  punitive.  Are  we 


right  in  that  position? 


Sherman 


enjoin  or  restrain 


violations  of  law. 


found  that 


bears  any  direct  relationship  to  the  acquisition  of  theaters 
-y  Rii.0.  On  the  contrary  the  court  found  that  the  initial 


n  AfliH  01  rtY*;  n t 

IDyUlol  VJ  vli 


vu eaters  hi.  n 


(KO  increased  competition. 


M  _  f 


jr 


4  4 


*  **  -f* 


L 


tn 


9f$  bo y» 


i 


)ieJi  mad©  In  ordor 


"'Nation  onn  b. 


Juntlflod  only 


°* Pending  buninoBB  demand 


gioc 


^ot'fl  soo  if  rv0 

1  »3  f  . 

I  Si  ’ 


**""* 


had 


for 


perfected  devices 


h&d  placed  its 


MnclP8!  theaters 


Action  of  sound  motion  pictures 
^  lpment  in  leading  studios  and 


P 


Later,  in  lgpg 


gjflpating  devices  but 


Corporation  of  American  develo 

the  markets  preempted.  Paced 


the  Radio  Company  do?  Well, 


with  that  situation,  vhat  ^ 

Jt  organised  its  own  company  to  a 

I  I  I  I  I  HMj  |jflrE0  jc  emons tra te  the  quality  of 

equipment  in  ho+u 

motion  picture  studios  and 


•jts 


sound 


theaters • 


The  court  stated 


ln  finding  No. 


W  Radio  Corporation  of  Amerrioi 

obtaining  an  effective  means 


19  that 


organized 


largely  for  the  purpose  of 


3ound  devices 


°f  developing  the  U3e  of  its 


in  the  motion  picture  production 


in  exhibition 


fields 


Thi3  finding  refute  4-u 

' *  he  plaint  ff®s  contention  that 

FKO's  organization  was  *. 

tlvated  by  a  deliberate  calculated 


purpose  of  securing  market 


control 


We  think  it  demonstrates 


ha 


formed 


expanding 


d  emand . 


SCV’  acoori3Jngly)  RK0  to  produce  ond 


distribute  features 


a  c  c  u 


.■  %  Tfcr  % 


i.  r* 


1 

1  * 


% 


M  t  '  f  •  '  f  r**  -m  1 

^  1  i  1  v  riTf 


.upany  wnicn  nac.  novever,  a 

«r 


f* 1  r*  i. 


(« 


6 


^ums  nr 


aonw 


39 


in 


ordnp 


♦ 


1  <rw  • 


t0  "lodrr/'nUo  thono  fuel 11 


Th«  result,  Ul0 


Stated 


tM'1 


t  the  formation  0r 


P  i'  0  t 


tn  Finding  No.  ?0,  wan 


ntroduccd 


a 


^potltivc  (Victor  ir, 


41  now  and  substantial 


tho 


0tion  pictures • 


Production  and  distribution  of 


Nov 


to 


cquJTcd  n 


°*hibiti 

vaudeville 


so  It 


ctioQtora,  Those 

v0ro  bolng  rendered  ob a 03,0 tl I 

^  vaudeville  purpoaea  by 

♦•ho  introduction  of  «nilrw, 

Pictures  and  by  the  erection  of 

elaborate  «u*twJfw  motion  p,etu*3. 


Now,  these 


vaudovtiie  thus ter 


quipped  to  furnish  effoot, 


a  were  not  at  that  time 


competition  In  the  exhibition 


of 


so  PKO 


t*8 


^heso  theaters  and 


in  modernizing 


®9ulpping  them  for 


ound 


By  the  end  of 


1932 


ome 


theaters .  The 


result,  as  stated  in  Finding  No. 


121,  vas  that  RKO  —  and 


these  are  the  words 


court 


91 


introduced  new  and 


substantial  competition 


into  the  exhibition  field  m  the  cities  In  vhich 

each  of  those  theaters  was  located." 
ow,  the  record  provides  no  support  for  the  contention 
that  R.W  bj  theater  operations  has  Impaired  the  competitive 


opportunities  to  Independent  exhibitors 


Sines  I935  the 


1 


flU 


A9 


Mr 


Jaetaon  pointed  out  jostordov,  *800 


5 


I 


*71  n0V  th0'r'  V  havo  b°an  lndopondont 

jn  approximate!;,'  rj,e  gome  porlnd  th  numbor  0f  thon;er.'> 


-,-n 


iCh  operated  declined  by  al 


08 t  ono-half.  I  supposo 


^  rt  of  that  vae  due  to  the 


fact  that  for  seven  years 


va 


,jj  reoeivorshlP 

in  1932  RX 


operated  some  200  theaters.  At  the  time 


0f  th®  trial  It  owned  only  109. 

The  inteMswoMthe  defendant  at  the  time  of  the  trial  are 
gt&ted  Finding  of  Fact  No.  119 #  from  which  I  will  quote  only 

ti  5 egmant  in  deucribing  the  size  of  the  various  companies : 

Paramount  or  its  subsidiaries  owned  Independently 


of  the  other  defendants  1,395  or  about  7.72  percent; 
Warner,  501>  or  about  2.77  percent;  Loevfs,  135>  0T 
about  .  (k  percent”  --  seventy-four  one  hundredths  of 
one  percent  --  "Fox,  6  6  or  about  3.52  percent;  and 
,-{K0  109  or  about  3ix-tenths  of  one  percent." 

109  RICO  theaters  had  only  1.9  percent  of  the  estimated 
attendance  and  only  2.6  percent  of  tie  estimated  gross  admis¬ 


sions  of  all  the  theaters  in  the  United  States. 


.esterday  the  Attorney  general  said  that  over  1,000 


theaters 


in  the  United 


States  were  involved  in  pool3. 


2 1 


r\  i  vi  r 

s.*  V-^  w-k  v 


*  ?  _|l 


an  orer 


ng  arrangement 


s» 


iinl  t  • 


r* 


r 


H 


jwntloo  HnoO j 


If. 


j^ji,  Donovan i 


4hut  finding? 


In 


1 


noctlon  3» 


Hnojr.  r,  ^  on  pago 


^‘^r.Pfiph  ;>. 


Iln 


OftklriK  op  rnnV4 

nfclnuing  to  nor  form 


ing  agreement 


'n  uh,,,',,bJ  glvon  thoatorn 


of  two  or 


more  oxhlbl tore 


noimo 1 in  competitl  on  are 


Operated  ft  a  a  unlt 


0r  vh°roby  tho  bu8  1  nos  8 


polloles  of  such  exhibitors 

determined  by  q 


are  colloctlvoly 


comml 


or  by  ono  of 


tho  exhibitors  or  i,h,v  v 

|  ||0JBnoruby  profits  of  tho  pooled 

theaters  are  divine 

among  the  owners  according  to 


pre-arranged  percentages tM 


Wov,  at  the  time  of  the  trial 


14  of  tho  109 


/era  P arty  to  so-called  pool3 


and  they  were  located  in  nine 


rjtles»  su°h  pools  have  been 


term!  Mated 


Part  3>  paragraph  4,  enjoins  the  ma Icing  of  leases  with 
independents  ^or  a  percentage  of  profits.  We  had  five  such 
leases  with  uhe  Fast  Theater  Corporation,  and  the  theaters 
yero  located  in  Albany,  Schenectady,  and  Troy. 

We  have  divested  ourselves  of  all  interest  in  those 

theaters  by  selling  them  to  the  tenants,  who  ware  and  are 


exhibitors. 


Th<> 


P 


0ol8,  but  tho  lovor 


Puforrod  to  those  ntock 


l  II  wv«  »- 


H 


*11  tabulated  on  png,  1? 


not  so  consider  thorn* 


Th«> 


of  our  brief. 


jho 


of  the  p^9  theaters 


°hce  ahowa  that  BKO’3  inter out  in 
VQ3  a  minority  intorent  acquired  at 


hold 


)6  time  of  its  organt2Mjon  or  3hortly  aftor  that,  vns 

,,0isiy  as  an  5 nves tmont ,  did  not  give  it  an,  advantage  in 
li<’«nsJng  1ta  P’cturea  m  the  theaters  concerned,  and  Lid  not 
£lve  It  aw  contr°l  over  the  policy  and  management  of  any 


oiupany 


or  any  theater  of  any 


such  company 


justice  Frankfurter:  x3 


there  any  evidence  as  to  the 


c 


■  r< e 0  *n  r cunis ta nc^^gef ore  and  after  acquisition? 


Hr.  Donovan:  Hot  that  I  know  ,f. 

justice  Frankfurter:  Djr,  rv,.i 


Government 


that  there 


trflS  a 


shift? 


t 


Mr.  Donovan:  No 


ho  such  proof. 


to  the  ro»mlne  35  ^  ^ 


tod 


RICO 


0 


-  included  in  the  ioq  ,  ,  , 

***  J  t“ot  I  hevo  chnrgod  to  RKO 


A3 


retaining 


f 


inter®3* 


RKO 


the  record  mo  roly  shows  the  extent 

08  1  »ay,  that  la  aot  forth  In  our 


*ef 


Row 


47  of  the 


towns 


the  defendant 


interests 


do  the 


t 


P0* 


tr0 


defendants  operate  in  competi 


t 


i  cP* 


jtov,  this  generalization 


RKO 


RKO  oper 


a 


t®9 


first 


39  cities  and 


30  of 


peting 


pel 


in  sll 


of  them 


ulttVtlleatres  operated  L  other  defendants 
i-J  compe^ij^  t; ith  theatres  operated  by  other 

pendants  or  by  independents  or  by  both  in  the  same  runs. 

Y esoor-^uy  the  Attorney  General  referred  to  RKO’s  operations 

0f  tl  -  •  w';"  in  metropolitan  lev  York.  Row,  RKO  has  one  small 


^TSt -run  theatre  in  Manhattan. 


from  numerous  theatres  in 


ttt©  Times  Squaie  area,  rjco  operates  yj  subsequent  -run  theatres 


in 


Rev 


Each 


is  surrounded  by  theatres  competing 


o0  the  same  or  subsequent  runs 


Row  j  this 


tabulated  in  detail 


Appendix 


of  our  briet  The  i\ otomey  General  also  referred  to  prior  anti 


trust 


'*°<|es  in  this 


vo  w 


industry  in  an  effort  to  demonstrate  that 


% 


~  i 


4  %  *  *. 


J: 


-* 


■ 


**  * 


*  |Lh  -  M  m 


\  T 


lH'l 

■ 


v 


i«»c 


on 

A?’ 


jiht),  too  signif leant  fact  la  tnn 


trio 


jetoro W  «ener° 


1 


c 


1* 


6* 


00 


ana  thore 


ia  no  case,  in  wnlon  any  Court 


©vor 


9 


^  any  impropriety  iu  UKO f o  choutro 


IB 


prosont 


District  Court  found  toot 


DU  Ch 


; 


J-i 


title 


a  as  existed 


and 


words 


of  the 


GO* 


ftf  * 


'’hot;  in  the  ownership  of 


any 


of 


zno  boot 


aatres  by 


producer-distributors ,  but  in  the  trad 


V 


and  local  operating  arrangementB  which  it  ®nJ  ^ 


inding  the  Court  pointed  out 


tnat  such  prae 


oict35' 


and  1  taKe  its  vords: 


*Sbat  such  practices,  if  employed  in  tne  future  m 


w 

favor  of  a  powerful  independent,  would  effect  all  of  the  un 


desirable  resuits  tnat  had  existed  when  the  five 


exhibitor 


defendants  have  owned  numerous  theatres  in  which  the  do 


fondants*  pictures  had  been  exhibited/1 


How,  it  was  in  [the 


that  the  Trial 


Jurt  ia  its  opinion  on  June  %i9  1946,  outlined  the  form  of 


decree 


entered 


the 


expressed 


statement,  and  here  are  the  Court’s  words: 


shall  not  ore  vent  a  defendant  from 


ing  theatres  or  interests  therein  in  order  to  protect  its 

investments  or  in  order  to  enter  a  competitive  field,  if  in 


uitt? 


latter  C£3o  this  Couxvt  op  ot  ccEv^tsnt  & 


ority 


(h.U  «PProv.  th.  «oqulnltlon 


duo  appl lent Ion 


tiC* 


9 


to 


t&e 


pj*opo®®d 


Mr 


on 


yfl* 

e0lloqP3  can  bo  found 


'Jo  r  tao 


in# 


r 


,ffCO 


yd  at  3057  and  3058.  Mr 


^afflwnod  at  tho  oral  orguroont  with  resP0'  " 

•  oald,  and  I  think  that 
1  decree,  and  tho  foiled 
.  and  tho  Court  In  tho 
i  speaking,  and  ho  sold- 
,  to  Section  5#  atlthjjH 


pass 


may 


top  of  pago  5.  That  is  tho  injunctlvo  provision  dealing 

J  futare  ac<lul8ltion3.  we  have  tried  in  our  language 
to  follow  tho  CourjL'Jg  opinion.  Mr.  Wright  has  suggested 


an 


future 


n 


He  says 


n 


fro 


expanding 


theatre  holdings 


m 


any  ma 11110 r  whatsoever," 


Hov,  Mr.  Seymour  says,  "That  is  directly  in  the  teeth  of 


y 


■r  Honor1  s  opinion." 
judge  Hand  said: 


We  are  not  going  to  have  any  such  drastic  provisions 

as  that.  We  considered  that." 


How 


declared 


no 


defendant  pursued  the  matter  further.  There  is  no  evidence,  no 

argument,  and  no  finding  to  indicate  an^  change 


view 


Yet 


. ■  00  prohibition  against  expansion  which  nyc i 

teen  rejected  in  tho  opinion  and  in  the  statement  from  the  Bench 


was  inserted  in  tha  judgment. 


u 


to  adhore  to  lta  opinion, 


orm 


dooroo 


to  tlw 


0\ 


il* 


,on,  a0  ••  t0  p0rmlt  th««tro  noquin lUonu  In  OllM  *heT* 


n 


J‘' 


ro$ 


aant 


oocurod 


Court  approval  basod  on  o  shoving 


thfl  t 


n 


caul»ltl011  vould  unduly  restrain  competition.  Our 


t 


> 


however 


t 


vaa 


ovorruiod  without  any  comment  or  oxpr®8® 


o$ 


tho 


Court 


Nov 


VO 


think  that  no  prohibition 


juat 


Ifiod 


Vi 


th® 


fOU 


findings  and  conclusions,  if,  however,  limitation  vac 

^  necessary ,  we  felt  that  it  should  be,  as  the  Court  belov 


J}0 


id 


no 


than  that  Imposed 


the 


defe* 


.dants 


the 


case  by  this  Court 


and 


case 


Vi 


tbe  District  Court 


in 


defendants  were  found 


jjjonoPoliz0d  bj  acquisition  of  theatres  through  preda 

toTl  practices}  yet  In  each  of  these  cases  the  decree  alloved 
addltloIial  theatres  to  be  acquired  inthe  future,  after  Court 

approval- 

As  ih*.  Justice  Douglas  said  in  the  Crescent  case,  and  I 

vill  quote  his  words s 

"The  growth  of  the  Crescent  Circuit  had  been  the 


result  of  predatory  practices  condemned  by  the  Sherman  Act. 


The  object  of  the  conspiracy  was  the  destruction  or  absorp 
tlon  of  competitors.  it  was  successful  in  that  endeavor. 


The  pattern  of  past  conduct  is  not  easily  foresaken.  Uiere 


L  %  1 


V 


k  I 


for 


If 


no  unlawful  activity 


has  been  as  manifest 


*  ll  rt 


a* 


hor®» 


doom  should  oporoto 


offoctive  do 


terror 


to  •  r*potltl0n  of  th«  unlovfui  conduct  and 


no 


bnrrlor  to  holp 


growth  on  q  competitive 


n 


Wo  think  It  but  fair  thu 


0 


t 


*  tho  somo  opportunity  should  ho 

to  RKO  and  to  the  other  defendants  here,  particularly 

of  Coer  : ion  or  monopolization  3uc/i  o® 


einco 


findings 


vero 


o* 


tsh 


lishod 


Crescent 


case.  The  contrary  has  been  found 


1® 


thifl 


case  • 


prohibition  of  acaulsltlons,  regaidleaa  of 


mustances,  restricts  rather  than 


competition* 


It 


which  RKO  operates  its  theatres 


I low,  these  theatres  of  RKO 


a 


useful  function 


1^ 


that  >i^7  ore  U3«d  primarily  to  advertise  Its  features,  and 


let 


ins 


findings  of  the  Court,  122  and  123,  on  that 


point* 


The  ownership  and  operation  rko  of  theatres  in 


certain  principal  cities 


United 


enables  RKO 


through 


of  such  theatres 


and  direct 


the  first  exploitation  of  the  features 


in  a  more 


which  It  distributes  tn  such  areas 

manner  than  is  possible  in  areas  where  RICO  does  not  operate 

theatres 


Finding 


123,  and  I  still  ouote  from  the  words  of  he 


Court : 


1/n 

initial  runa  in  ony  npoa  lo  vldoly  publlolzod  and  olofl®U 

Bubnoquont-run  exhibitors  In  that  aroo,  ttnd 

eUcc«aa  in  exploiting  a  ploture  in  such  exhibitions  Pro¬ 
duce*  increasod  revenuo  both  fop  the  distributor  and  for 

3ubs oQUont -run  exhibitors." 


flow,  in  varying  degrees  the  prohibition  against  expansion 


Lasts  all  defendants,  for  all  of  the 


it  is  a 


sort  of  gradual 


,iv 


orce®ent  by  attrition.  Each  defendant  vlll  be  restricted 


nun 


jber  of  theatres 


If  the  decree  continues  in  its  present  form  RKO 


* 


32 


The  result  is  that  RKo 


frozen  in  an 


inferior  position 


How,  in  so  far  as  the  number  of  theatres  is  concerned,  RKO 


fr0m  what  I  have  already  stated 


is  substantially 


gmalla?  than  the  other  defendants  and,  in  fact,  smaller  than 
any  independent  theatre  circuits  over  the  country. 


The  closely-held  circuits  involved  in  United  States  against 


Griffith,  now  pending  in.  this  Court,  aggregated  over  175  theatres. 

Tbs  case  involved  a  combination  of  independent  circuits 

operating  117  theatres. 


The  Schine  cese,  nou  pending  in  this  Court,  involved  circuits 


*T  ^ 


Kjm 


1 


A 

W 


■  1 

A 


1 


%  I 


L^O 


docro9  if  lt  d0 1 


toot*  wholly  provont  ,  ® 


into  torrltory  where  it  a 

08  no  Present  representation;  ajs 


0e 


brl6f  VO  havo  la  J 


P 


o5 


of  RKO  theatres 


think  it  I#  Figure  1.  ahovn  the  dl® 


ln  1933 


end  lta  situation  today 


RKO 


BO  t»e8tr03  ln  th°  South  except 


$0 


at 


none 


in  the  Borthvest 


in  New  Orleans .  none  In  the 


justice  Murphy;  General 


»  and  only  two  ln  California 


Donovan,  your  brief  makes  it  clear 


s 


**  brlefS  °f  th°  oth«  ocuueex  make 


c 


I6*r 


and  Mr.  Sey 


It  clear,  may  make  it 

aPoke  of  the  early  days  of  reorganization 


o 


t 


pflraoount,  and  you  now  have  spoken 


have  been  froi 


Vi 


the 


decree 


Mr-  Donovan:  Yea,  sir 


'l“  ^  J  'Jcaily^  will  you  suffer  financially? 


Mr 


What 


pa Iking 


of  COUI 


%0 


suffer  financialij  because  it  appears  fro 


record 


that 


oney 


made  is 


the  theatre 


t&i^ 


that  in  many 


these 


you 


find  that  the 


theatre 


the 


but  what  I  am  talking 


now. 


Mr 


projecting  ourselves  into  the  future. 


Here  is  the  situation  that  we  will  have:  We  have  109 


theatres .  We  are  forbidden  to  expand 


At 


same 


g0t  to  compete  not  only  against  the  major  defendants  as  competi- 
tors,  bu'o  against  these  strongly -constructed  circuits,  three  of 

which  are  now  before  this  Court,  and  we  ssv  we  are  put  at  a  dis- 


*  ▼ 


j.  V  _*4 

jr* 


tl 


»  « 


justice  Dougin- 


150 


If 


«>«  C0“rt  805  50U  Vou*  then  b0 


re  more 


Mr,  Donovan 


a 


Thnth« 


a 


^oriopoij  ? 

been  auggeated 


1 


v 


Wo  think,  and 


Q^> 


M? 


Juatlco 


thfl 


t  because  83  it  stands 


Sick  to  R,. . 

think 

that  Vft  „  "  "w  -o.xu.ou  ov  ^ 

ve  Wom^  afrt 

competition.  I  want  to  show 


allowed  to  go 


P 


r« 


yonta 


««*»  Into  new 


toda3  If  the  decree 


It  realm 


-ePr0 


sentatlon;  and 


hearing 


°ry  whore 


has 


0 


U? 


bri^ 


uPon  that 


the  figure  shows  in 


and 


'  EK0  was  to  give  M  , 

r9Q1  competition  when  It  started 

T  t0  PUt  th9Se  theatre. 


ilon  of  the  country  where 


If  It 


itted  to 


out  through 


longer  has  representation 


live  jiow 


able  to  do  the  3ame  thing 


healthy  state,  it 


Nov,  es  I  say 


tnber  of  theatres  which  it  formerly  ojper 


a 


ted  la  these  areas 


during 


RKO  or 


tp o%  today  desired  to  compete 


exhibition 


be  barred  from 

rom  a°in8  so  unless  perhaps 


abandoning 


a 


theatre  elsewhere. 


Paramount,  Warner,  or  Loew’s  similarly  would  he  barred 


fr0B  competitive  exhibition  in  Cincinnati  or  Seattle 


Moreover, 


prohibition 


Integrated 


distributor  at  the  nercj  of  dominant  exhibitor  chains 


it  has  no  present  showcase  outlet. 


The  prohibition  gives  notic¬ 


es  to 


chains  that  they  can 


boy  c< 


^  ^  "K  \  9  i  T  h 

**r,**».  %-j*  -  -*  >h  ? 


/  V  ¥  ft 


LE.it  7/  the 


precinct  of  any  distributor  who  lacks 


t 


n0<1 


treS  la  tho1*  terrlt 


opy 


domino 


poVorf«l  thontro 


P 


rfui  ws  i»8 


equally 


jjjoso  buying 


lodge 


features 


a  single  agent  the  authority 


the 


T{i3tOPi®®Hj  It  VQ3  jllj3t 


exhibitors 


such 


combination 


Mr 


our 


90J9' 


independent  exhibitors  vhich  the  Court  found  threatened 


dude  Paramount*  3  upodnf'te  , 

'  - n.d  thus  led  Paramount 


secure 


its 


riginal  theatres 


The 


^sult  is  a  judicial  locking 


of 


the 


competitive  picture 


Indus try 


This 


is 


fa 


from 


c 


bang03  and  whlch  often  Impair  the  values  of  fixed  Investments 


fl" 


Kxnmplea  Include  nhirt.n 
wall  ^  loo$l  nroQ*. 


population  fining;  tho  a  la  too 


;  cha 


M^00  tho  incomo  characteristic 


of  P° 


Cl  tl 


3tes  ns  t0  location,  nizo 


08 #  and  neighborhoods;  alterations 


or 


typoa  of  thoaters  and  programs. 


a 


d  technological 


»  which  may  render  existing 


tt)0atar3  inadequate  or  obsolete. 


An  outstanding  examni «  n«. 

this  time  la  the  growing  pref*1’ 


enc0 


many  theater  patrons 


for  outdoor  drlve-ln  theaters 


Active  and  sue  cess  full  H  HH  Iflil 

L  '“petition  calls  for  flexibility 

By  the  decree  the 

uistnct  court  would 


permanently  bar  ea( 


lntegrated  distributor  from  malting  such  adjustments. 


It  Is  a 


ban  upon  Increased  competition,  and 
beyond  the  appropriate  functl 


ban,  we  think,  |g°es 


on  of  the  court  In  ian  anti-trust 


proceeding 


Justice  Black.  Mr.  Donovan,  may  I  ask  you  a  question? 

You^  attack  has  mainly  been  against  that  part  of  the 
decree,  as  I  understand  It,  which  would  prevent  the  purchase 

of  more  theaters  by  RKO;  l3  that  right? 

Mr.  Donovan:  Yes,  sir. 

Justice  Black:  What  finding  is  there  or  what  fact3  are 
there  In  evidence  which  make  the  finding  which  in  your 
opinion  would  justify  such  a  decree  or  is  it  your  argument 
infw  h'j  binding  would  justify  such  a  decree? 


Mr.  Donovans 


that  is  It. 


■ 


uflMco  Mack; 


3uPP38«  thors 


hnc!  been  n  finding  of 


rn 


*poiy  or  a  tendency  which  if  „„ 

HMHHHHHR  *  ,f  carrtod  out,  would  achieve 


a 


13 


on 


opoly-  Would  your  orgu 


ont  bo  the  some? 


aTB 


Hr.  Donovan:  That  j3 
urcenk  Is#  alnco  such  f' 


exactly  tho  Crescent  case*  and  ny 

ndlng  v&8  made  in  the  Crescent  case 


a 


ygt  on  application  to  the 


court  the  determination  could 


13 


&de 


as  to  vhether  it  would 


In  the  Interest  of  competition 


t 


thflt 


vuc  muoresL  or 

authority  be  granted  foi»  tua  . 

01  uhe  acquisition  of  a  theater 

should  be  equally  - - 


applicable  to  us  against  whom  there 


n0S  been  no  such  finding. 

justice  Douglas-  That  vould  ^  ^  what  deflnltion  of 


monopoly? 


course  if  = 

*  a  man  owned  the  only  theater  m  a 


tovn 


In 


general 


of  the  word,  bui 


y  dorr  x,  «uppo^c  .anyone  would  contend  that  that  Is  a  violation 


of  the 


Sherman  Act. 


Mr.  Donovan: 


N°t  at  all,  but  all  I  say  Is  that  by  being 


given 


be 


'acquisition  of  any  theater  would  present  all  of  these  questions 


of  competition,  and  that  is 


all 


for,  that  if  vt 


feel  that  it  Is  in  our  interest  to  buy  a  theater,  that  we 
should  have  the  right  to  come  to  a  court,  come  to  the  district 
court,  and  ask  that  upon  a  showing  that  it  would  not  restrain 


competl 


a^k  that  we  be  given  the  right  to  buy  that  theat 


That  is  what  we  are  asking 


M 


0 * 


r-f 


rnl  Donovan,  tVn 


t"'1 


nr  <  t  n 


to 


tn0  district  c 


4» 

V# 


ter  1n  Hutchison 


^•Jfoiour.  no  you  think  that 

>n  q  f i**'  *&- 

•  °nooloaoa  you  from  going 

|0ftnd  nay  ny 

y*  w°  vant  to  acquire  a 

B9n 


Mr.  Donovan:  Yea 


,  I 


^tWe  n 


n 


justice  Frankfurter- 


You 


Mr-  Donovan:  Yes 


^^•nk  it  forecloses 


sir. 


that? 


Frankfurt 


iKe  to  ask  you. 


have 


graph 


6 


v>  ^uca  iaon  1  VO 

und  e  r  s  t  a  nIHRHIIIilliHIIHH 

say  that  this 

1  Ihtr.  j.. 


para 


without  any  prior  notice? 

.  Donovan;  That  u 


without,  a3  it  were  -- 


Mr 


r12ht.  No  notice. 


the 


°  **•  »oi  notice, 

justice  Frankfurter:  Veil 

»  in  looking  over  this,  I  notic 
Government  Jn  its  pron^.,  /rfiL' ^ 


oi 


paragraph  6 


3 


*  A  uuiziK  on  pag 

regard  to  expanding  its  p*ese~  , 

ester  holdings 

whatsoever.  I  take  it  +*>*..- 


page  3601 


whatsoever .  I  take 

counsel. 

Mr.  Donovan:  Yes. 


in  any  manne 


exchanged 


Justice  Frankfurter: 


And  was  there  no  discussion  viih 


reference  to  that  proposal? 


Mr.  Donovan; 


Zour  Honor  vili  remember 


that  i  referred  to 


to  the  colloquy  between  Judse  Hand  - 


Just;ce  Frankfurter,  YsS;  x  do 


A 


ry  y* 


m  mm 


**. 


V 


J  I 


-■* 


Framer^ 


Yoa 


Donovan 


And 


you 


P 


tfri6ht 


*a 


P^pooal. 


vili 


**oiDonibo 


Mr 


Seymour  quoted  from 


No* 


at  that 


tin,°  Jud 


P# 


1* 


anything 


: ;  ^  aaid  nw 

u'  ^fo  aro  not  going 


Frankfurt 


I 


listoning  as  though  he 


bought 


a  oundod 


hastiness 


hi 


divestiture 


Mr 


Frankfurt 


he  dealing 


that 


ifO 


iaaB  Of  argument  before  Judge 


HhetlT©r  this 


-  I  have  not  read  the 

i 

the  terms  of  the  de- 


Mr 


58 ue  *®8lly  was  canvassed 


A 1 though 


yd' 


,V8n:  «»tu  rl6ut 

b8for9  tt»t  hearing 
tied  to  be  heard. 

AmmT  0H  ®«1F  OP  C0UJMBT4 


is  important, 
said  that  they 


PICTURES  CORPORATION 


Sy  Mr.  Prohiich. 


Mr.  Frohlich;  May 


^  please  your  Honors J  I  represent  the 


apP 


Columbia  pictures 


This  company  has  b 


0 


gaged  in  the  business  of  producing  and  distributing  pictures 


for  27  years,  producing 


27 


has 


its 


hisi,ri'out ing  organ izat  ion 


nately  20  years. 


It  ovns  no  theatres  and  it  never  craned  any 


theatres.  It  has  its  market  in  approximately  11,000  exhibitors 


througnoui 


\  ■  - ' 

*  i 


c  0i4...t  ur  v  * 


rocord  hero  is  vory  cioar 


In  that 


re 


of 


1 


e b?$ 


It* 


this  comparatively  Bmnii  company  did  a  groat  deal  of 

in«»s  wlth  th0  lnd°Pondont.  little  exhibitor. 


Mon; 


of 


p 


1C 


tur®8  oro  purchased  op  licensed  as  double  features  in 


flail®1*  pboatros,  andjoven  in  the  larger  theatres.  1 

rt  hs®  a  CQPltal.  Its  profits  have  been  modest  and 


i* 


years  there  were 


t&iS 


pany 


I* 


yfllltS 


'O  In  the  market  and  selfl  its  pictures,  and. 

appeals  here  from  two  restrictions  in  this  decree 
modify  the  decree  by  eliminating  the  injunction 


<# 


booking 


to  further  modify 


decree 


ttf 


0liminating 


this  species 


bidding:  and  those 


ti/0 


P 


found  in  sections  7.  8  and  9  of 


2 


f  the  decree. 


\le  did  not  a  pineal  from!  the  injunction  against  franchise 


-foments  nor  pooling  agreements,  nor  so-called  price  fixing 
HBLa  whether  they  are 


good 


bad.  ve  can  live  under 


unction 


pany 


maintained  that  it  cannot  exist 


in 


its 


new 


regulatory  system  of  competitive 


bidding 


There 


pea  3  ons 


it  can't  do  that 


One  of  the 


reasons  is  an  economic  reason  that  if  this  decree 


is  en 


forced,  the  theatres  owned  by  the  large  circuits  will  be  in  a 


position  to 


acauire 


the  system  of  competitive  bidding  the 


<•  i 


■  ^QTAiT)  AT  r  r\  m  MtM 

wtvlii  U  V/  0*-!0 


W  Aw 


-  4- 

u 


t  _  A 


mm  •  • 


V'l  m 


n 


til:  ?  tifircL? 


* 


157 


o 


f 


tb° 


company 


Poowp  Plotura 


below 


th#  C°Un  POOB  evspytl 


.« _ .  ~w,,~  •wrycuno  something 

tying  in  or  eonditioM. 

^  or  ®o  ling  ono  picture 


08 


0 


ri**  t0  8011  a  poo«*  Plctur0j 


In 


l 


V 


come  iolthat 


It  was 


o thing 


and 


tpi5 


that  1  have  the  right  to  , 

^  to  sell  all  of 


I  make  the  contention  In 


my  product  If 


1 


ch°°se  “  BU1J£  °*  ln  block,  that  t 

0  can  condition  m3  pictures 


upon  me  ocuer  ana  that  there 


A«t 


Copyright  Aot  or  any 


whether  Sherman 


£j*om 


tliat  vezy 


ether  statute,  which  prevents 


0 


thlng*  anii  I  boldly  challenge 


I 


bn 


district 


1  think 


overstepped  the 


5 


itting  lr  a  Sherman 


jurisdiction  of  a  Court  of  Equi 


that  is  not 

They  c 


regulate  and 


enjoin 


they 


industry,  and  I  say  that 

of  Equity  ln  a  Sherman  ca 


prevent,  and 


They  have  no  power  whatever  to  poll 

VS  copyrights,  not  only  ny  existing 


may  restrain 


Industry  and 


a 


cauire 


future,  ana  place  a  restriction 


is 


repugnant  to  the  statute*, 

ory  monopoly  given  to  me  under  the 

-t  rtVi  "I*  A  ra-1* 


Copyright  Act 


Justice  Black;  m m  t  aav 

J  1  ask  you  under  which  clause 


of  -h e 


decree  ,ou  say  they  poitoe  this?  i  dlto,t  qUite  get 


that 


Mr 


The  entire 


the  subsections 


7 1  8  an 


-3  r\  _ 

Vn  tk  ^ 

-4  y  flisl  a 


policing  and  regulating  provision,  in  my  opinion. 


al 


fO  S 


uuu 


industry  sod  pir> 


tiark  in  his 


opening 


a> 


6* 


t 


jjjfl 


do  that  vory  atatoroent 


to  your  Honora. 


not 


going 


try 


differentiate  between  block  book 


i 


a 


coapetmve  bidding,  although  basically  and  fundam 


t 


b  ro 


tied 


underneath  they 


by 


this  question 


o 


f 


jufij 


diction 


booking 


block  booking?  The  General 


10  3 


0 


at 


pr° 


jtanagor  of  Columbia,  Montague,  an  experienced  man*  pointed 

in  his  testln,on^  that  originally  when  motion  pictures  were 
duCed  many  years  ago,  in  the  infancy  of  the  industry,  these 


P 


to 


ducers 


had 


find  a  market  for  their  pictures,  and 


t&ey 


found  it  was  by  selling  the  pictures  to  so-called  state’s 


r 


ights 


exploiters .  A 


have  a  state 


New 


or 


nav® 


tvo  states  like 


and  Pennsylvania,  and 


tusk® 


a  deal  and  he  would  take  the  picture  for  his  territory  and 


pay 


royalty 


outright  sum 


gphat  went  on  for  many 


in  the  industry.  A  time  came 


yh©n  the  producers  were  beginning  to  invest  substantial  capital, 
aIid  they  could  not  profitably  exploit  the  pictures  that  way. 


So 


there 


there 


was  crystallized,  this 

method  of  selling  pictures  through  the  exchanges  throughout  the 


country 


producers,  and  there  you  have  the  be 


ginning 


and  that 


evolved  30  that 


up  to  the  present  time  each  company  haa  approximately  30  or  35 


■ 


n  JU  -  i.  ^  ^ 


1’ 


a  r®g 


nre  shipped 


S'"’ n  vbon  thoj 


i. 


tdl 


0 


find  from  thoro 


apo  ppoduocd,  dovn  to  the*® 


U\ny 


1 


fll 


to  YQPlQyg 


trlbuted  In  th# 


•xhlbltoro  to  show  thorn  In  the 


t 


tpOS* 

;n  order  to  budgot  the 


10 


o 


pdOF 


;lnd  out  vh™  and  vhe-. 


In  opdor  to  find  a  market. 


p  o 


for  their  Investment 


and  how  they  could  receive 


X> 


eB*n 


to 


Pictures 


thereby,  these 


the  beginning  of  each 


V 


here,  I  a 


& 


8 


ui«b  vflS  la jPept3mher ,  in  bulk,  m  block. 

jnaj  would  go  Sol  the  exhibitor  a.id  sa 

lag  t0  produCe  8  Clai*  Gable  picture,  a 

nd  90  0119  and  30  and  am  going  to  have  20,  25  or  30 


Mary 


P 


ic 


coming 


any  of 


tbese  as  30U  uant  •" 


Montague  testified  here 


* 


he 


fl3  an  original  state's  Tighter,  an  original  exhibitor,  and 


then 


manager  for  sales  of  Columbia  Pictures 


Co 


rporatlon,  a  man  of  va3t  experience  —  he  said: 


the  exhibitor 


try  to  sell  him  as  many 


pictures 


the 


o  the  season  as  I  can.  If  h® 


doesnJt  vant  all,  I  vi ill  selk  him  less,  but  I  really  vanfc 


to  sell  as  many  as  I  can  because  by  de  ng  that  I  v 


my  market,  I  vill 


in  September  I  v 


my  pictures  for  the  ensi 


i 


r,  and 


I 


n  rt  1  f 
1 .1 


accominF  i  v 

av  v. w .. va . .1*^  —  v 


n 

M  I  *1 


'O 


■i;  n 

U  W- 


t  % 


cne  oa mis  i 


a 


f  inane 


,  n 


Vft*  or  vrong  obout  thot?  nothin® 


thot  I 


c 


fit1 


$** 


your  Honors. 


fhor°  wn»  not  o  oclntlii®  of  evldonoo  In  that  caao 


-  n:nd 


c0oo  van  trlod 


manner 


V 


P 


at  on 


0  ovominont 


of  18 


Wot  o  vltness 

iiMtopo  m  tfr® 


tju 


Jtod  3tat0D 


Oovornmont ,  they 


oxhibltora 


that 


booking 


i * 


to 


rrlblo 


It 


pernicious 


it 


injures  us 


not 


0 


flOf 


Honors,  took  that 


stand. 


Oovornraont  cnrac  Jr,  4*.  „  rinf’nltioh 

r  \i  HMtfHl  Jr  '  n  1  n  complaint,!  with  a  c  '■ 


in'1 


t 


o t 


Hg.  It  kept  harping  on 


It  vno  tied  In  with  oondi 


and  finally  the 


c 


paiov 


Finding  No 


i * 


v 


on 


5t  said 


1  ’ ! t  on,  and  it  made 

t  block  booking  consists  of  tielng  in  or 


c 


o n 


di 


flow 


two  things 


it  does  not  consist  of  tioing  in  or 


c 


OV 


-^tlonJng,  and  there  is 


that 


tied  in  or 


conditioned 


3 


ingl0 


in  this  record,  your  Honors  will  find  nothing 


The 


ran  away  from 


booking 


corn©  along 


omething 


it 


ifldU 


ced  the  icourt  be!  w  to  holdf.  It  was  Its  duty  to  come  up 


n0re 


and  say  to  yo or  Honors  why  the  court  below  was  jusft«lra^&| 


in 


a 


polishing  this  as  an  evil  practice.  Here  are  the  facts; 


pare 


is  the  proof.  You  won’t  find  it  in  the  Government’s  brief* 
They  said  block  booking  is  a  part  of  the  franchise  agreement 


jg  not.  The  franchise  was 


omething 


the  court  below  held  was 


restraint  of  trade  because  you  tied  up  your  product  for 


ore 


have  a  franchise  on  one  picture  if 


u  wish.  You  could  say,  nl  will  give  you  a  Greta  Garbo  picture 


every  year  fpr  five  years 


Government  says  you  can3  ^ 


3duct  up  for  m o r ■;  :han  one  year,  tecause  it  takes  it  out 


of  the 


market,  it  restrains  trade. 


That  is  not  block  booking.  I  have  a  right  to  go  to  an 


v  4V4  f  r*y 


Q  V  9  T  ’***"*'*  i  *» 


T»  ^  T '  1 


iM  f  I  OA  J 


ayju.  you  ay  --1 


T  ,  ^  n  ^  / 


oture3  this  year, 


tllbt 


tor 


vnnt  30 


— #  I  will  gl  vo  you  .  -- 

pon’t  forgot  you  nr0  r]  i  $fS8 

log  boro  not  with  morohondie®/ 

,re  dealing  hore  with  nt-„ 

lHjHMNHHHMiGj|U&rn ry  proporty.  You  nro  deflllHtf 

ylth  copy  righto,  vhtch  JL  fllRH  IHHMHilJI 

i|novo  n  aocrod  right  of  their  |ovn. 

KcOCK’  facolcing  vo  o  1ha*i  i  i 

by  the  Second  Circuit  ''ouS9 


1 


0 c 


n* 


T° 


y 


Commies 


m? 


a* & 


us 


riof,  by  the 

tu3  Hand,  sat 


which  Jo 


court 


a 


n  ov 


•  — “  Augustus  Hand,  Hia  Honor 

in  th'l  B  On  n 

Q3©  and  approved  of  the  doclsion 
^  ^  y^ars  later  and  says  it  Is  an  ovll 


If <w,  thore  3  a  reason  for  that. 


understand  the 


aJS,trlat - filing  bloofc  booMnjj 

regulatl”g  and  pollcln8  the  industry  by 


abolishing 


It  was  bent  upon 


»  xnau:  ,ry  by  means  of  this  competi 

bidding  and  block  booking  and  competitive  bidding  don't 
any  more  than  oil  and  water.  you  can,t  have  them  both 


mix 


a 


nd  y°u 


had  to  get 


from 


one. 


So,  without  any  preriminarlQa^  without  any  evidence  in 
^bis  case,  in  spite  of  the  fact  that  the  very  court  had  held 

13  y0arS  baCk  that  block  booking  was  legal  and  proper  and  decent. 
It  abolished  It  and  said,  ,}0ut  of  the  window;  you  are  through. 

ye  are  S°inS  bo  nave  this  new  system.0 

Well,  now,  what  is  this  new  system?  Competitive  bidding. 


petting  down  to  plain  English,  it  is  putting  our  property  on 
the  auction  block-.  You  can't  disguise  it  with  high-sounding 


% 


a9es 


I  like  to  get  right  down  to  brass  tacks.  I  have  to 


1,0  fv  proDertvjand  ,put  U  on  the  auction 


tatce  mi 


V 


4-1 


block  and  give  it 


highest  bidder. 


t 


o 


tb*' 


jfov»  boro  In  th<>  fantnnt 


P^rt  of  thin  dooroo 


Tt 


d»# 


> 


^  ctlco  of  Inaortlng  in  n  distribution  contract 
^,991011  prloo  of  a  thontor.  That  la  nn  a  no  Ion  t  practice 
Honors ,  in  tho  thontor.  Tho  outhor,  tho  oompooor,  obtain 


lti 


09  on  a  pare  onto  go  bad,  of  the  money  talcon  In  at  tho 


t> 


o* 


office.  That  goes  way  boolt  to  tho  old  doyo  In  England 
That  crept  Into  the  motion  picture  buslneae 


ao  that  a 


ti&e 


cam®  recent  years  when  these  picture  producers  Invested 


.a  and  fabulous  sums  oi  inonflv  tu  •  ,  ,  . 

lsrSL  money  in  their  productions 


They 


Jan 


t0d  to  insure  themselves 


ome 


vhlch  was  adequate 


S0 


they  began  to  make  contracts  with  the  exhibitor 


on  a  percentage 


25 


30! 


of  the  money  that  vould 


con 


e  in  from  the  box  office.  Veil,  what  was  the  best  gage 


and  the  best  measme  °f  determining  the  probable  money  that 


oula  come  In?  It  was  the  box  office  price  of  the  ticket. 


If 


a 


an  sold  tickets  for  2*0  cjejifts  to 


mew 


yell  If  bad  a  thousand -seat  theater  you  were  limited  to  just 


many  dollars. 


It  Is  natural. 


If  he  sold  tickets 


$1 


b'0  bad; seats  you  knew  you  would  get  more 


money 


So  there  crept  Into  this  business  this 


your 


distribution  contrac- 


t. 


do  you  charge?  We  want  to  know 


1  T 
n3x~t 


L'  i  u 


Vy  ct  £2 


*1 


t ^  %  r 

I  -%  i 


■f 


122  not  P  m  ox;*  l  -f 

****  **W  u  . 


from  that,  but  that 


I»v1  1  • 


v/»> 


n 


n 


i 


jyory  thing  1n  thin  huntnonn 


for  }Q  >jnnri\,  In  thin  pi  or  in  nr 


1 11 


,1":' 


try 


will cli  vnri  brhi 


" u  1n  blood  and  uveal,  and  tears 


Kj/i « 


flf#C 


0n  OVl  1  ind  inunt. 


f‘bol1nbo(l,  and  that  VAf 


pn'jt'hv I  o/,/ 


0 


f 


dintrlot  court. 


Veil 


tho  practice 


t  7 


f,poic©  or  v /> o  oo  J  Led  a  price- 


fi 


X 


M  °*9tm 


I 


^now  about  tho 


In  torn  to  to  cn.no 


I  know 


10 


Interstate  cane  thin  f 


1 


°urt  condemned  tho  fixing  of 


n 


di nil 


gsion  prl 


6 


o 


ants  had  Jointly  ccwiblnod 


ltlS)r  copyrights  and  worn  using  them  to  keep  up  prices  In 


c 


Qf  to 


in 


honof 1 t  of  tho  favored  few 


c 


pgpiracy. 


Veil,  In  thin  c&ao 


Court  Bald 


8 


a 


ce-flx ing 


0 


ghoul® s  hut  then  It  came  along  and 


It  fixed  a  greater  prlce- 


f  IX 1  nf2 


decree  and  said  these  exhibitors  can  nov 


for  your  property 


you  have  got  to  turn  It 


to  *he  h1eh03t  b1dder>  you  have  no  choice. 

Well,  nov,  you  have  got  to  look  at  the  realities,  your 

Honors.  You  can*t  blind  your3elve3  to  life  and  human  nature 


and  if'  y°u  put  this  c 


5n  the  hand3  of  the 


In 


the  territories  vhoro  there  is  competition  between  them,  end 
that  happens  In  every  important  city  in  the  United 


there  la  a  possibility  —  i 


no 


s  that  it  would 


be  bound  to  happen  -- 


there  Is  a  possibility  that  perhaps 


the 


i(t  o 


exhibitors  vlll  bid  cclluslvely. 


I  P  V)  <\  <0 

i  n  * j  j  u 


things  have 


165 


n 


#P* 


'lidding  r0I.  publ, 


property,  for  pubH° 


con 


0 


r 


it 


di# 


MS  BlVny8  b09n  ta‘nt„d  and  vitiate  by  col 
and  t  mo  and  again  tho  Doportmsnt  of  Justl 


P 


c*P 


It 


OVlt 


Vdll 


that 


y  bappon  so  ve  ^avo  g0t  s 


to 


ifl 


lions 


Pictures,  put  the 


tho  auction 


oK»  an<5  fa°®  a  P°331bU  situation  whore  these 


[joy 


B 


et  together  and  sa y,w*Now 

9 


See  here,  we  can 


Col 


nijibl® 


You  talce  it  this  week  and  bid 


so 


a 


n<3 


»«»  week  I  vm  take  another  Columbia 


picture 


pay 


so 


muc"- 


This  decree  actually  Invites 


this  sort 


bidding 


Are 


tfe 


to  be  placed  atlt)  e  mercy  of  these 


exhibitors? 


The 


some  of 


say 


II 


We  like  this 


;  ve  are 


iflO 


ntmg 


with  It.” 


It  is 


good  to  say  that  when  you 


6 


ot  g  full  stomach.  They  have  got  3,000  theaters.  They  are 


P 


ermlpted  thl3  decree,  your  Honors,  to  sell  the  pictures 


to 


3 


without  a  single 


restriction.  They  can  sell  a 


$1;  and  what  do  you 


think  happens  when  an  exhibitor  can  buy  his 


c  uure 


he  pleases? 


He  is  In  a  position  to  siphon  off  from  Columbia,  from 
United  Artists,  from  Universal,  the  best  pictures, pay  for  them 


any  amount,  and  that  leaves  us  all  with 


our  a 


J  V 


end  try 


■  ^ 

y  s J 


,  .  ,  ■  %%  I 

r*  f  * 

—  — >  —  JY\7 


. « 


f  n  t5 


t 


¥<(  n 


°conomi 


n°lutlon  of  tho  dlotrlot  court 


„v11n  of  thin  Indunry  ..,,1.1  II 

th  I  oay  that  represent  the 


1’ 


ttl® 


follow 


company 


Juat  Mice  Mr,  Raftery  here 


/» 


nd 


companj 


..nous  prof  if 8 ,  and  vo  vant  vv, 

f**  n|lffle  ^Ifiht  to  live  and  want  our 


P 


1flc0 


in  the  sun  as  ve ! i 


Nov,  vith  respect  to  this  4.**.. 

competitive  bidding  system 


I 


a  i® 


from 


jurisdictional 


s 


t a1' 


.dpoint 


It  destroys  my  good-vill,  it  takes  away  my 


pion 


compuls 


It 


under 


Ajje 


ndment 


ta  ken 


AFTER  RECESS 


Mr.  FrohUch:  Taking  up,  your  Honors,  good-will.  By  what 
rlght  should  this  district  court  say  that  this  appellant  after 


27  years  in  business  must  disregard  its  old  customers, 


pay 


attention  to  them. 


involiuvfca 


highest  for  its  pictures? 


That  is  an  element  of  good-will. 


c  ompa  ny ,  every 


individual 


i  v,  \s  the  intangible.  jt  is  the  ephemeral  thing  that  gives 


mm 


to  stay  in  business.  Why 


should  thai:  be  destroyed’  Why  should  this  industry  of  all  the 


Industries  in  the  United  States  be  singled  out  to  sell  its 


t 


6 


.  ltK)»p»ndant.  vttti  si;  oihibltOM  vtth  the  groat  out  oono1<5 

non,  ®von  nt  0  l0B0  °t  monoy .  Ho  nald  that  again  and  « 1  n 
**/» v  * 


1»l 


Oomp®tlfclvo  8ltUf‘ll°nn  whore  tho  affjll/it.oM  had 
ortnnt  thootorn,  ho  kopt  on  selling  nil  then©  yoar©  to  the 


Ijul 

jttl®  indopondont  with  whom  h©  had  grown  up. 

J* 

•jho  wfl3  °nd  ho  no  toatlfiod,  — 


70 


percent 


fi 


pPr 


0Xlinately  Of  tho 


Columbia  Picture©  was  from 


IP 


It 


. jpnndeat  exhibitors,  and  that  io  nn  important  thing  boon 

limited  to  about  ll,ono  thoatera. 

The  affiliates  have  larg©  theaters;  they  have  invested 


yflS 


jiiony 


millions;  they  have  wonderful  theaters;  and  yet,  70 


par o ant  of  our  revenue  came  from  the  little  fellow,  from  the 
orO0S-roads.  Must  thot  be  (destroyed  by  a  stroke  oa'  '■•he  pen? 

Now,  Is  i  ot  tills  decree  a  compulsory  license?  I  can  fin 


no 


authority 


owner 


ever 


c 


ompellod  to  grant  a  compulsory  license  on  his  work.  In  tho 


Hartford  Empire  case,  :ln  jthe  National  Lead  case,  believe 


that 


form 


reasonable  royalty  to  existing  patents  which  had  been  used 
previously  to  violate  the  Sherman  Act. 

In  the  National  Lead  case  the  reasoning  vas  that  there 


patent 


the  plaintiff. 


if  he  cannot 


prove  profits  and  If  he 


5  cannot  prove  ms  own 


16') 


<«•* 


ing®" 


:iuiy 


rrr 


thnt  rule  ia  thJaj 


°aaonabio  license  roo ;  and  th©  reason 


“hkoohlft 


Thoro  lo  110 


P 


vi 3 


Patent  lnv 

A8W  for  anything 


damages; 


^Junction, 


course 


The 


I909 


6 


olP& 


bock,  has  alvav«i  Vm j  „ 

y®  Pad  a  provision  for  statutory  damag©9 


ra»U*lng  thSt  S°"  COUldn’t  Prove  damage 


Infringe 


c 


&sO 


made 


gfl 


i 6,  n^e  Siv©  you  something,” 


they,  nevertheless 


so  they  have  put  In  a 


pr 


$?50  minimum  and  $5,000  maximum 


National  Lead 


cflge  cannot  apply  to ■  ■•|«gpyright  situation  and,  yet,  here  are 


manner 


06aolutely  upon  a  compulsory  license  system,  and  I  think  that 
part  of  the  decree  violates  the  lav  as  It  exists  today. 


taking 


°f  property,  the  taking  of  my  good-vill,  the 
taklngpyfly  my  exclusive  rights  in  the  copyrights  violates 


Amendment 


I  have  briefed  these  questions  carefully 


aDd  have  submitted  the  authorities 


burden 


Court  vith  them  at  this  time. 


Justice  Rutledge;  May  j  ask  one  question,  Mr.  Fr'.n.Lich? 

Mr.  Frohlich;  Yes,  sir. 

Justice  Rutledge s  Putting  sside  for  the  moment  your  theory 
of  compulsory  licensing  provisions  in  other  decrees,  suppose 


that 


y  ov 


hf  7A 


prove!  viols tion 


or 


the  Sherman  Act  by  combina- 


vo  oiwtnin  a  compulsory 


pt*'*  prov*s,on  t0  ron°ve  the  monopolistic  effects  In 


^es»,  or  the  r83tralnta  of  trade  effect 

ju3tl«able  Under  th9  Patent  or  copyright 
jt*  "  vaU'  reStlB8  on  the  violation  of 


In  excess  of  those 
and  vholly  fli'nru 

the  anti- trust  lav 


1 


**’  nftjtng  th# 


/ 


in  th 


doD° 


for  you 


tho«eh  jou 


lnattnoo  Unit  could  not 


& 


V 


of  the 


bo  n  jj/irty  to 


o 


f 


t&© 


trust 


•ubstontlve 


Ur°  ^ou  6°ying  that  you  ore  not  guilty 


o 


i 


vd 


jpoludod  against  you? 


Qnd*  thorefo^  t.  „ 

..&iv gn 3 ro *  that  romodlol 


cannot 


Jir.  Frohllch:  h0 


>  air,  i 


aaid 


tb©? 


say 


Columbia 


vo  re 


$ 


comb Ined 


this  decree  i 


^lth  the  others;  but  I  say  that 


nov 


Permitted 


idually,  singly 


my  copyrights  In¬ 


hibit 


ora 


and  vhen 


at  arm's  length,  no  longer  m  combination 


Court  can 


tfl3£0 


avay  from  me  the  right 


to  sell  an  my  copyrights  In  bulk. 


la  the  distinction  I  males 


your  Honors .  I  have  no  right  to 


copy  rights  and 


“bine  them  for  the 


of  restraining 


trad© 


justice  Rutledge:  But  if  you 


and  then  a  provision  Is 


>nly  adapted 


preventing  that  in  the  future  and  restoring 


the  competitive  situation,  vhy  does  not  that 


to  you  as  ve 


0s  to  anybody  else? 


Mr.  Frohllch;  Because 


provisions  of 


decree  are 


so  they  simply  mean  that  regardless  of  conspiracy, 

1  am  no  longer  a  conspirator,  I  am  acting  alone.  I  nevertheless 
have  no  right  to  taice  my  copyrights  and  sell  them  in  bulk.  That 


is  a  d i o  _•  i o. v i  ion,  y our  Honor . 


I  knov  I  ha™ 


i  § 


/%J  no  P?  CHYT.  r.r>  t7  -t  ^  I 


\J  V 


v  tm 


e  the  lev  by  conspiring.  I 


in 


c 


ft 


copyrights  for  c<  napir,C3f  but  this  dooroo  va*'  ** 


d 


♦bat  a**1  8®5®  ®v©n  vhon  x 


not  conspiring 


I 


cting 


5 


1® 


P® 


i» 


o  legal  and  lovfui  81! 

i  Qannor,  nevertheless  I  hsvo 


rig& 


t® 


co 


jjjbin®  those  copyrights 


ju 


stico 


Rood:  Bui 


lug  that  yea  have  vlolfltod  the 


vl 


C  o 


^piwcj  in  restraint  0f  trade,  is  not  the  Court  entitled 


t® 


c® 


{8)£e  wbet  8t«Ps  “*J  He  necessary  am  proper  to  Iceep  job  from 
ipuing  that  practice? 

zt  certainly  has  that  rlg.it,  your  Honor,  and 


tit 


Mr.  Frohlich 


restrain  me  from  continuing 


combination  I  have 


foT6 


0llgaged  In. 


Reed.  Or  practices  that  lead  to  the  result  of  that 


c0nWi7&c'3  in  restraint  of  trade? 


Mr*  Frohlich;  oL  no. 


The  practice  of  selling  your  copy 


r 


or  licensing  in  block  -- 


justlce  Reed 


The  Court  Bays  the  only  nay  that 


be 


s 


toppatl  or  the  best  way  that  can  be  stopped  In  our  judgment  is 


to 


picture 


separately  at  public  auction 


Mr.  Frohlich:  Then  that 


interferes 


my  monopoly  in 


i 

and  regardless  of  *hat  I  have 


in  the  past 


I 


may  he  the  worst  conspirator 


if  in  the  future 


don’t  conspire  and  I  go  to  the  exhibitor  alone  and  say 


"Here 


isny  blooi  of  copyrights” ,  no  Court  ha 3  the  right  to  say 


n 


aust  stop 


4- Vo  4.  n 
if  u « 


V  *  * 


*1 


A 


,  -r  ~  Ji 1  ■ 


jp' 


Ok 


m  * 


1 
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) 


1* 


v 


J0a»  docrw*  approved  or  sustained  her* 


that  vben 


1 


do* 


troy 


go  beyond  permissible 


oompotltlve 


on d 


c 


+efl 


to 


oqb  which  is  in  violation 


the  anti-trust  love 


that 


1 


o* 


¥ 


rot6 


pnot  some  thlngn  thoroaftor  that  you  were  sbl® 
y0a  made  that  ch« ngo  i„  tho  3ltuntlon4 


do 


Mr 


yrohllch 


knov  that  this  Court  haa  again  and  again 


nfl 


thot 


> 


but 


cannot 


take  away  from  me  the  exclusive  rights* 


it 


co° 


only  to  me,  You,  Mr.  Distributor,  have  no  rigDt 


to 


o 


0$ 


conspire  with  anybody 


any  more. 


n 


Rutledge 


As  I  see  those  decisions 


and  I  nay  be 


yr 


oD£ 


aboutthem  --  they  mean  that 


order 


that  the  Court 


ceS 


tnat  you  cannot  do  things  In  the  future  which  y°u 


co 


[hsve  done  In  the  past  usd  you  not  entered  Into  this  viola 


aon 


jj?.  Prohlich:  Vlthln  certain  l  ujJcat Jons  the  Court  can  do 


ttlat,  and  be* ond  th0t  It  cannot. 


Then  assuming  that 


Hreiy  an  assumption 


and 


means 


pre 


*en ting  a  continuance  of  that  practice,  and 


uprooted 


tta  wrongful  situation  which  your  participation  in  the  conspiracy 


created 


then  It  seems  to  me, 


and 


see  why  you  are 


any  more  immune  to  that  process  than  anybody  else. 


Mr.  Prohlichj  There 


thing 


correct . 


j  think  where  is  a  misconception  there. 


declared 


conspirators  in  reference  to  trade  practices  with  the  other  seven 


173 


/•an 


<unt* 


That  lr, 


VorS  try. 


4* 


in  this  case  that 


but 


there 


of  evl 


yA 


a 


o 


part 


that 


k*  ^lock  booking 


which  wo  engaged  in 


acy 


•There 


say 


that 


fjtify  such  q  docroo 


anything 


booking 


That 


justice  Rutledge 


what 


Wen 


on 


your 


5°n  Were  part  of  the  conspiracy 


gen 


Mr*  Frohlich:  Which  had 
gpal  conspiracy « 


Nothing  to  do  with  block  booking 


justice  Rutledge 


gjbe 


mere 


fact 


conspiracies  have 


that  you  did  nr** 

ot  participate 


that  phase  of  the 


gen 


conspiracy 


0f  r^ntraint  from  them  as  to  the 


8CtlTelj  Vo“W  not  necessarily 


relieve 


Frohlich 


continuing 


there 


cooking  onjthe  part  of 


proof 


record  that 


any 


defendants  had 


ar:  thing  to  do  with  this 

justice  Rutledge; 


f4iat 


story 


ARGUMENT  ON  NPHALF  OP  UNTVKROAIj 


By  Mr.  Cooke 


Mr 


Cooko 


May  ft  plena 


Court,  I  apeak  for  th0 


pictures  Company 


distributing 


\}0 


odne®  and  distribute  motion 


and  have 


bol(llar,e3 
thoo  ters 


in1 


d 


a 


tfov 


engaged  in  the  exhibition  branch  of  the  business 

decree  which  concerns  us  Is 


only 


of  the 


jon  II*  vhlch  comniences  at  3695  of 


record 


That 


is  the 


tlon  vhlch  covers 

r}0C 


the 


distribution 


? 


fBc 


tices- 

rt y\ie  basic  charge  against  the  eight  defendants 


five  of  vhom 


of 


Integrated  companies  engaged  in  all  three  branche 


of 


,  is 


mbnomjlzing 


in  distribution  and 


hjt,ition,  resulting,  as  the  Government  says,  in  the 
^c^uding  of  the  competition  of  Independent  exhibitors 


partial 


and  the 


ising 


of  admission  prices. 


The  Government  charges  that  each  of  the  large  theater 


l 


ins 


of  the  five  major  defendants  Is  in  itself  a  monopoly, 
by  reason  of  Its  access  to  the  large  output  of  first- 


•lass 


feature  pictures  released  by  Its  affiliated  distributors, 

reason  of  strategic  advantages  allegedly  enjoyed 


and,  second,  by 


its  various  theaters,  particularly  by  its  first-rin.  znvz  t&r- 


■»n  the  metropolitan  areas. 


The  Government  further  charges  that  it  was  a  collective 

o 


•  % 


me  ms  i 

V 


•  V  * 


r  n  -(  a  r  o  * 


f  % 


■  / 


,JU  rolling  the  best 


tp 


3 


tor 3  And  the  boat  f®«turo  ploturoo;  and  they  combing 
-on3}’1 


rod 


monopolize 


diotr 


Ibutl 


on 


in  tbla  charge  o;i'  collective  raonol 

pjfljo3P  defendants,  the  Government  claims  that  a 
'  ioti  W>s  affU1at9d  ®xhlbltion  interests  -  vhen  a  <Jlstr1butor 

•;b*C 

^ch  ^flS  offlllate<3  exbibltion  interests  licenses  its  feature 


&  1 

6tur®9  t0  an  exhlbltor  which  has  affiliated  distribution 

5^ 


re rests'  be  sbovn  ln  the  particular  localities  in 


o  licensee’s  theaters  are  situated,  it  nay  be  inferred  that 

^  g  ' 


> 


n® 


-^censor’s  exhibition  ai  filiates  get  return  c onmi tnen  ® 
the  licensee’s  affiliated  distributors,  permitting  them 


pictures 


particular 


guch  distributor’s  feature 

oCalltles  in  which  they  have  theaters.  This  Is  what  the 

rigverm^nt  terms  cross  -licensing. 

I  recite  this  jin  order  to  show  that  such  a  charge  is 
gnipletely  inapplicable  to  the  Universal  defendants,  none 


of 


c 


is 


onnected 


v 


-jth  any  concerted  motooiiolizing 


from 


^ution 


side  of  the  case. 


Now,  when  we  come  to  the  charge  against  Universal,  the 
first  thing  is  to  be  noticed  is  Its  relative  unimportance  to 
jiy  conspiracy  to  m  onopolize  the  distribution  and  exhibition 


fields.  It  has  no  theaters  at  all  and  its 


ture  pictures 


h.svs  not  been  gooc  enough  to  even  QDproach  critical  importance 


1 
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9 


Govoramont 


nays 


and 


ft 


™j0l>  dofonduntu  aa  distributor*  have 


ooX10«tlvo 


1J 


°nd  otlii  control  the  major 


first 


olass  film  supply 


defendants.  Universal  has 


spocleli*®4 


1« 


tlio 


production 


(jOtl' 


It  has  specialized 


Government  terms  inferior  feature  pictures". 


0f  vbBt 


These 


regularly  producod 


of  about  one 


B 


yOQl~ 


recently 


argued  before 


this  Court,  the  Government  conceded  that  there  vas  no  scarcity 


Pictures 


hardly  likely,  therefore 


that  they  ne» employed  in  any  monopolizing. 


r.!he 


hand 


derives 


fro® 


cllat  they  ere  the  reai  money  makers 


a 1 though 


’his  can  be 


inferior  features 


three  to  five  times  as  numerous,  the  latter,  the  first-class 

features  in  the  aggregate  gross  three  times  as  much  at  the 


numerous 


inferior  pictures 


Nov, 


decree  has  forced 


change 


respect 


class  feature  pictures 


which  it  dow  produces 


numb©  r 


reason 


he  ing 


It  was  wholly  uneconomic  for  it  to  attempt  to  3©11 


the  type  of  pictur“  **- 


«>  it  fonnerly  made  picture  by  picture  as 


177 


t 


y»vl 


if 


©d  by  tho  docroo  Instond 


or  oi  form#  its  entiro 


«oiiboa 


t 


r 


(A*0 


t  at 


tlrao 


fjiis  prococdlng  otartod  m  1938 


A 


o 


{ pto 


fivo  (jualltj  brackets  itt  acoordonco  with  box  offlco 


cP 


ipts 


and  it  shows  for  tho 


37  season  that  ono 


101 


^erfttS  tho  ooononoemont  0f  tho  proceeding!),  there  wore 

/.0ator®  pictures  in  tho  threo  highest  brackets,  of  which  tfh 


raal  reloasod jonly  four,  all  m  tho  third  bracket. 

purine  tho  1943-44  season,  which  was  several  years  sub 

ueDt  to  the  filing  of  tho  amended  supplemental  complaint  under 
^jiicb  th©  case  was  tried,  tho  eight  defendant  distributors 

'  th©  throe  highest  brac-cots ,  of  which 


third 3  were  in  ih©  highest  bracket. 

While  tho  quality  of  Universal  pictures  had  considerably 

improved,  no  Universal  picture  was  yet  in  the  highest  bracket, 
-a  it  had  nearly  twice  as  many  in  the  two  lowest  brackets  J| 


a3  in  the  second  and  third  highest  brackets. 

On  the  average  each  year  only  about  one-fourth  of  Universal 


pictures  were  percentage  pictures,  and  this  is  the  customary 


ethod  of  licensing  first-class  pictures. 


In  its  jurisdictional  statement  in  th©  brief  the  Govern 


mant  sets  forth  the  categories  of  evidence  upon  which  it  relic8 

as  against  Universal.  They  are  two;  One,  tabulations  showing 


the 


tern  of 


distribution  of  its  featur 


pictures  among  the 


i7  0 


Pr 


lpol  tUoatros  In  the  principal  eltlM  of  tho  <*ltod 


5tat** 


& 


inc 

tn«  fl1"  ront#l®  P»14  by  the  afflllatod  thootro® 


to 


It 


1* 


18 


9&  Id 


arbitrarily 


1* 


it*, 


hands,  as  voll  os  in  tho  hand#  of  tho 


conoontratod  fil® 

other  seven  «U 


tr 


it>U 


tors 


Woll>  that  voiild  obviously  bo  true  duo  to 


tho  f8Ct  thflt 


1* 


o0ido3  next  In  lino  after  the  five  major  defendants. 


mho  second  .category  of  evidence  concerns  the 


provision8 


in 


its 


feature  film  licenses. 


Justice]  Biack:  Iididnit  get  that  exactly 


Hr*  Cooke:  I  vas  reciting 


two  categories  of 


ovidence 


thflfc 


the  Government  relied  on.  The  first  one  vas  the  pattern 


rf  distribution  of  our  pictures  among  the  theatres  of  the 


co 


untry 


‘the  second  one  \jas  that  they  say  the  provisions 


jg  our  feature  film  licenses  are 


per 


and  the  1  --5 


^plications 


engaged  in  this  conspiracy 


Black:  Would  it  take 


time  to 


vord 


just  vhat  features  of 


decree 


you.  protest  against? 

I4r.  Cooke:  Although  this  is  not  a  jury  case,  I  am  making 


verdict 


I  am  arguing 


that  none  of  these  provisions  in  Section  II  of  the  [decree 
relating  to  distribution  practices  were  properly  imposed  against 


us . 


Biack:  Because  of  the  absence 


Justice 


of  finding  or 


s,011u»o  or  ab.onoo  of  .vldonco  or  ,v.n  o..un,lng 

the  law  dld  not  outhorlro  thorn  to  go 


thoro 


that  far? 


Mr 


No |  tho^o 


l'OUl 


idea 


tjflrt  flndlnc  hora-  H  lo  no  roly  tho  ultlmoto  oonoluolono  that 


*OT° 


drawn  from  thom. 


MS 


tliQ  {;  Jj«j 


tho 


rjb© 


Government  says 


same  as  that  of 


vormn©11^ 


doeonit  attack 


of  tho  evidentiary 


findinC°>  tiat  lt  considers  to  he  true  evidential  finding® 


onlJ 


the  conclusions  drawn!  therefrom;  and  my  conclusion  la  the 

I 

9flui0  with  perhaps  one  exception  and  that  ia  that  there  is  no 


e 


this 


conditioning  of  block  booking 


Now 


category  of  evidence,  the  znennor  in 


vhioh  we  distribute  our  pictures 


among 


theatres  of  the 


country,  Universal  ;  icenses  it3  pictures  to  all  throe  classes 
0f  theatres  —  that  is,  the  largo  affiliated  chains,  the  large 


independent  chain; 


the  smaller  independent  chains,  and 


independent  theatres . 


58 


its  revenue  in  respect  to  feature  pictures 


—  and  i  ought  to  say  that 


case 


c  oncerned 


feature  pictures 


The  Court  eliminated  any  controversy  con 


earning  shorts,  etc. 


58 


of  its 


revenue 


fro 


affiliated 


t hea t res 


That 


theatres  not  connected 


five 


major  defendants.  i|.o  pCr  cont  of  its  ^^31^33  in  feature 


slot 


> ure 9  comes  from  tho  af  f  n  ’ 


1.  .  *  1  jk 


n 


Uov 


Qovornaont  thinw.  fv. 

I  Bfl^BSPiNygiat  that  ontogory 


180 


ovldonco 


11 


V 


tbia sub 

^plains 


“**  «*•■>«* »»». 
-  m a,  met,  „u 


conplotolj 


and 


■ggj  ”Bj0r  «*»**>  circuits  are  ao 

ooneentrated  In  ths  la^  ^  ^ 

geographically  that  no  distributor  can  succeed  vlthout 


distributed 


access  to  the  markets  the,  represent 
And  the  Attoroe,  General  jesteida,  p 


tronger 


«W»  he  »as  talking  about  Independent  exhibitors  -  that  Is, 
1Bdependent  distributors,  non-defendant  distributors  In  this 

case,  and  ho  said,  and  I  qu0to: 


1 1 ora  roust  have 
thea  'res  in  order  to  live.R 


to  affiUa 


Nov, 


difference 


and  the  inde 


tlmt 


•half 


92  cities  of  the  United!  states  —  and  the  Government 


made  thia  classification  of  92  cities  of  over  100,000  popula¬ 


tion,  and  puc  a  lot  of  statistical  evidence  aboui.  the  vay 


first  runs  in  those  citiss  wore  licensed 


half 


course 


vitally  important  localities  in  respect  of  box  office  returns, 

thore  are  no  lndspersdont  first-run  theatres  at  all. 


in  thoao  citloa 


therof 


oro 


to  Uc9ns®  theatre 

turn  oat  of  thoso  c It loo. 

In  tile  othop  Uaxf?  nf» 


lOl 

Universal  has  no  option  bat 


tt  it  to  going  to  got  any  ro- 


92 


tliero  is 


Oofflpatition  botwoen  afrmatod 
pendent  first-run  theatres  Un 


run  theatres  and  indo 


independent 


run 


affiliated  theatre 


°utlei.  noarly  aa  often  aa  it  does 


How,  when  it  vas  doalRHI  BRlHIHHHi 

nc  in  a  city  where  there 


ana  selected  an  affiilQt J 


theatre 


Government 


u^do  not  the  slightest 


I 

to  show,  no  evidence  at  all,  that 


on  the  m  r  we  ougat  to  have  llconsed  the  independent  first- 
run  th  ,  liat  it  was  a  better  theatre,  had  better  facilities 

vas  better  located,  had  better  management,  etc.  —  no  evidence. 

The  3howinga  in  these  metropolitan  first -run  theatres 


prestige 


gone  into  by  somo  of  my  prede¬ 


cessors 


very  essential,  because  in  order  that  the 


picture  shall  realize  good  grosses  in  the  rest  of  the  country^ 
it  has  to  be  shown  in  a  f  .rst-run  theatre  in  la  metropolitan 


center. 


inr 


v  m/id„ 


i* 


6 


Qov^rniuont  ndniltn  thin 

ot)V  1  ono  •  J  £ 

turc  --  thnt  i a  # 


ln  Its  brior,  an 

b®1  rroa  0„, 


f  1  nrl  1  ng  to  this  of  fact 


It  han  to 


ono-holf 


fo/i 


fJonio8tl 


„n  from  exhibitions  *. 

5»°8  ions,  two-thi rda 


a 


tero 


Ji>  which  occur  In 


a 


1 low,  of  course. 


Ve  have  placed  our  pictures,  which  in 


M 

V 


bc 


past  have  been  none  too 


0  they  have  become 


hlgh  class,  with  good  customers 
to  th©  public  as  outlets  for  our 


,lctures 


we 


3tlclc  to  them 


as  long  as  they  will  let  us 


So 


much  for  this  first  ca 


of  evidence  algal nst 


1 


think  it  demonstrates 


nothing. 


The  second  and 


category  |ol*  evidence  against  us,  co: 


,  sting  of  our  licensing  provisions  and  their  specific  appl'ca 


tions,  is 


in  the  triple  aspects 


of  pr'lce  discrimination,  similarity  between  our 

specifications  end  rose  ojf  other  distributors  in  respect  of 

-  -  !l>  the  successive  playing  positrons  for  our 


pr 


licensed  pictures  and  prohibiting  shifts  therein  Injurious  to 


our 


Upon  the  simplest  analysis  this  triple  featured  case 


disappears  in  thin  air,  provided  that  we 


restrictive  and  exclusive  licenses  under  our  c 


In  the  Interstate  Circuit 


is 


main  if  not 


.foluc"  \r 


£  XCI 


iance  of  the  Government  on  this  part  of 


1 


/i 


|fl 


thin  Court 


3,1  Id  Urn  t  vo  could  Toga  l- ^ 


gr/i  fit 


ii 


it 


t) 


ictlvo 


®xqIub1vo  lloonnon  undor 


our 


Oiir  olnluwa  prico  covonnntn 

£ 


a  a  vo  oh/il.l  tutor 


oopyrlB1  tfl* 


oXproflOodly 


n 


0 


nre  porfootly  valid  restrictions  to  protoot  our  aggr°tfat0 


r 


? 


nlJo  Troiti  all  of  the  runa  of 

0fldt  on(*  aubaoquont. 


feature  picturoo 


firot 


t  C0I30 


tb  the 


dl scrtminatlon,  -the  second  aspect  of  this 


f.O1' 


oDd  category  of  evidence.  That  la  heavily  relied  upon  by  the 


0° 


vernm«nt- 

KThe  Attorney  General  spoke  a  great  deal  about 


It 


Now, 


if 


1/0 


nave 


a  right  to  grant  an  exclusive  license  under  our  copy- 


II 


we  are  discriminating  against 


whom 


iot  grant  the  license  to.  it  Is  the  very  essence  of  an 


^gluslve  license,  discrimination. 


As  X  have  said,  the  Government  did  not  even  attempt  to 

r  tha-  we  die  not  i  cense  the  theater»s  first  run  or  other 
>  which  would  return  us  the  most  revenue  in  each  and  every 


?sse. 


The  th|rd|t;iing  is  similarity  of  action,  and  that  is  the 
last.  Instead  of  granting  exclusive  licenses  for  the  terms  of 


ar  copyright,  as  we  are  entitled 


to  do„  we 


license  in  a 


series  of  runs  granting  exclusiveness  for  a  short  period  of 


me 


or  each  successive  run  with  clearance  periods  between 


the 


un3 


%  % 


">r#3 

V  &  t.  V»  | 


i or  obvl ous 


reasons  v^n t  t o  b o  Icn ovn  wl tti  tb6 


1 


I 


K  '|B  °nhop  flm>  ««oond,  third,  op  aubaoquont  run 


I** 


Thay  novar  opopnto  on  ono  Pun  with  one  dtntrlbutor 


» 0 


Ac 


tc 


and  on  nnothor  Pun  WJth  nnothop  dlBtPlbutor*B  picture® 


r 


a 


n° 


n  ono  rlin  v'th  a  P®**  a  distributor *a  pictures  and  on 

nor  run  v|th  anothor  part. 

A  theflter»s  run  indeed  is  largely  self  determined  by  th0 

-actor  of  '3  Physical  structure  and  equipment,  the  ability 


of 


P 


&r 


management,  and  i ts  location. 

$ov,  clearance  is  simply  a  period  of  non-  exhibit  ion  In  a 
ticular  competitive  area  following  the  run.  When  added  to 


P 


eriod  of  tne  run,  it  pin-points 


the  successive  playing 


P 


09 


-ions  for  our  pictures. 


naturally,  exhibitors  do  not  want  different  playing  posi- 


tlons  ^rora  '  Parent  distributors  any  more  than  they  want 

afferent  n  ns,  since  a  theater,  like  a  hotel  or  restaurant 
o7  store,  becomes  known  to  its  patrons  as  following  a  particular 
poll^  and  consistency  in  this  connection  is  of  prime  importance 
*0  the  maintenance  of  its  good  will. 


All  distributors  are  anxious  to  license  the  best  out  et  on 


a  g'  /uii  run;  hence,  the  exhibitor  can  get  what,  it  wants,  which 
is  the  same  playing  position  from  all. 


The  explanation  of  why  Universal  specifies  minimum  admis¬ 


sion  price  for  a  particular  theater,  which  does  not  difxer  irom 


those  specified 


by  other  distribut 


rs,  defendants  or  otherwise. 


■P 

1 


5  s 


i  _ _ 9 


fj  % 


n 


I  r  y» 


V  a 


9 
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The 


thing 


i0U^  vontS 

J#11C  with  an 

®<5#1»«lon  prla# 

fr0ffl  M  to  day  aa  „„„  sh 

■awl  F5S  j  ■  jffli  MBjMii  L  rr°m  the 

tut°r  t0  th8S0  °r  ai>other. 


to  <io  1b  to  conflict)  tho 


policy  vhlch  differs 


Pictures  of  ono  dlstri- 


moiaent 


(JO; 


not.  only 


fhao  trloutop3  —  and  all  of  th 

th68e  ***  defendant8 

exercise  tholr  legal 


r 


lght  under  copy„ght  to  ^ 


tenants  In  their  licenses. 


um  admission 


q  minimum  admlssi 


ach  necessarily  specifies  the 


matter  of  cJH  II 

coui-se  the 


Particular 


It 


thgaSSfi 


U3ual  admission 


our  licensing 


na® 


to  do  with  wholesale  a,non+ 

P  ts  —  that  Is,  licensing  of  a 

»s  product  or  that  of  s 

several  years  at  one  time.  In  s 

a  turt  i*nAnf  ow  ^  u  _  • 


583es  tvo  theeter  chains,.  We  jt 


clear  and  will  later 


Government 


v,y  gran’  rith  their  legality  insofar  as  grantors  are  concerned 


Why,  indeed,  10  years  s 


Louis  in  an  anti- trust 


Government 


* taueu u  orougnx,  a  civil  action,  they 
insisted  that  several  distributors  give  ten-year  franchises 

cm  Independent  ont.  ....  ...  .  ...... _ 


„  independent  out  there  vho  had  the 


pun 


St.  Louis,  as  a  condition  of  discontinuing  the  case 


They  didn't  think  frar.chls 


es  were  Illegal  then. 


r  ‘  9 

m  m 


% 


F  m  *  — -  1 


> (ft  r> 


T  m  H 


4 

.L  O 


-t  • 


#■  1  ■ 


11 


r 


O  •tic.  q  T*  Ci  r*  n  r  rt 


I  +U  4- 


major  derondaato, 


106 


S 


not 


f  0* 


taro  pictures 


rospeot 


v«»tu  in  t0ttn3  x 

gro»»  lncone  or  the  four 


rout 


It  1* 


Thus 


and  RKo 


1 8rga  as  Universal 

The  Attomy  Genera!  Uia  ’  "  Aar8*‘ 

_  ^ _  Q  Sroat  deal  about  the 


*  defendants  are  many  tines  as 
Qbout  tv  ice  as  .arge 


P 


icture 


coding  to  thi3 


otlon 


_  9  ann-truat  cases. 

Mow,  the  flrst  i3  tha  lnt 

1 1  BUB  clrcuit  case,  upon 

overnment  3o 


tbe  Government  Iso  heavily  miod 

actions  13  years  ago,  J934 


vhi 


That 


such  transactions  JHHHHHHHI 

°hs  have  occurred,  the  financial 

control  of  Universal  has  8hift«i  + 

1 1°  entirely  nev  hands  an 

0ev  executive  management  has 

^8  been  running  the  company.  I 


coning 


has  Universal  been  a  part- 


party 


cent  case  the  Lover  Court  dismissed 


and 


issed 


found 


that  its  operations  vere  either  beneficial  to  independent 


exhibitors 


or  vere  non-d is criminatory  as  to  them. 


vere  dropped 


party 


because  of  the  consent  decree  in  this  Paramount  case  because 


ve  veren*t  a  party  to  the  consent  decree. 


»«#  1,1  "'•>  (Jon* 


7 


"n  lifi), 


fV  1 


o 


mt.h 


r  Mir>  opening 


t  o  iso  t,  t 


aunt  Ion  hud 


top  the  ovldtno#  w§f  in  Ifld 


*!•) 


Um 


aiding 


*  "r  an'^  u« 


auiorn/i  t 


t.nfit.  tho  Cfio^j 


Auguntun  Hond,  expressed 


hti 


case  at  o]  ] . 


voak,  if  indeed  thoro 


ho^iPd 


you 


Government  put  In 


ccso.  ^ 

,  exhibitors  at  all.  and  no 


o 


xiilbitor 


lod 


that  ««S  tctlvit 


injury 


7  of  ouro  did  them 


I  return  to  thin 


ndmlsoion  price 


^  OV  onn  yi  V*  f  m 

'  121  connection  vlth  minimum 


It 


occurs 


the 


dlatributora,  whether  0,  , 

01>  not  klofonddnt 


licensing  contracts  of  all 


Klvon  |m 


Doupite  tho  concen 


Government 


decree,  monthn 


fro Bln g 


the 


Q 


word 


tho 


,Ujd  Oontha  of  n 

decree  about  thl 


> 


there  Is 


rt 


Indeed,  in  his 


Timctlce 


vho  will 


QTguino n t  in  the  schine 


Mr.  Wright 


apeak 


that  such  a  covenant  might  vel! 


lega  1 


Under  tbla  decree  the  aaJor  defendants 


dealing 


vlth  their  oira  plcturea  have  tho 


to  license  their  own 


theatres  on  any  terns  they  seo  fit  and,  yet,  ve  are  forbidden 
In  dealing  with  contractual  relations  vlth  exhibitors 


from 


putting  In  this 


covonant 


reduct ion 


current  ad- 


Ission  prices. 


Rood 


What  do 


that? 


matter  what 


i.o 


r«°  tn^  r>«vo  to  thoir  ovn  theatres,  u  makes  no  di tt*r*#>* 


in 


tna  ovor-flll  pronto. 

MP.  Cooko:  in  tho  ovor-ali  pronto? 


juotioo  Rood:  To  tho 


company 


If  tho  company 


has  a  wholly 


own 


^  tbontro,  dooo  it 


Ba'co  finy  difference  whether 


(JO 


ll bt  or  ten  thousand  dollars? 


Mr 


Ink  it  would  make  some  difference 


I  afl 


n 


ot 


,n  export  on  that  because  all  theatres  are  not 
justice  Reed:  it  vouid  hare  to  be  95  per  cent 


owned 


Rood;  95 


kinds  of  interest* 

I  understand  it.  If  they 


95 


there 


very 


difference 


in 


tiie  picture  or  whaic  terms 


Mr.  Oooke:  r  would  say  it  J3 
HOT,  the  fact  that  the  theatre 


bookkeeping 


offers  other 


feature  pictures  does 


tortainment  in  addition  to  lour 
gear!  Inu^  loaso  that  we  are  fixing  the  price  of  that  enter 


tainment  and  thus  extending 


statutory 


Ihe  exhibitor  can  charge  any thins  he  pleases  for  any  such 


enterta inment 


Obviously, 


reduces 


admission 


lias  oeen  charging 


combined  entertainment 


be  licensed  our  pictures,  some  of  that  reduction  is  inrespect 


to  our  pictures. 


This  restriction  is  placed 


immediate 


directly 


very 


rights 


cue  statute  grants  to  us  as  a  copyright  holder^  to  wit. 


1 89 


r 


ight  to  exhibit; 

piotupo,  thoro 


port 


titl® 


oontrol 


t  o 


c* 


I 


t  c° 


that  furthor 


any  resale  prte° 

think  Mr.  Kaffcory 


I 


is 


I5l£ 


npoak 


It. 


jiils  case  diffors  from 


t 


n°r° 


is  no 


crlslng 


do  case#  and 
that  the  Hce 


naoei1 


0  yv -  right  to  make,  plus  the  right 


vond 


and 


b°v  is 

«  always  hQ3  titlc  to  the  article,  the  price  of  which  xs 


wftd.  iJor  complication  in  ro 


to  the  copy 


covering  the  entire* 


r 


The  whole  picture  is 


o 


opjrlChtcd,  and  each  picture  la  unique 


We  have  granted  licensee  q  Drlor  run  and  a  certain 


amount 


of 


admlssi 


price 


ho 


tell3  us  k®  1#  charging.  We  have  either  measured  our  film 
r0ntal  by  a  percentage  of  the  film  price  paid  by  each  customer 
th°  theatre  or  by  a  fixed  rente  jS,  likewise  detorioineu  oy 

tiie  earning  power  of  tho  theatre  at  thi3  admission  price. 


have  on  our  hands 


licensed 


run 


second,  third 


indefinitely.  Their  value  deponds  directly  upon  tho  licensed 


exhibitor  not  lowering 


Ission  price. 


reduces  it. 


subsequent 


reduce  his  ada 


-n 


end 


vilx  refuse  to  pay  as  much  for  a  picture  after 


reduction. 
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•rtjon  v*  llconao 


tp»  fldol’Bl0n  PrlC°’  he  ioos  not  oonpeto  vlth  u»  toonu»o  ho 

},  in  »  dlfforont  bwnoh  of  our  buolno... 

undo-,-  our  oop,rlBhto  vo  havo  tho  ototutorj  right 


flow, 


6 


m 


compotiti 


v holly  or 


flf 


Cfln 


persons  and 


We 


time 


exclude  fill  porsons  for  o  j  [ 

Oortainly,  therefore,  wo  should  be  able  to  do  vhatE5>K| 
conh®ction  this  minimum  admission  price  covenant, 
r0v ided  ve  can  take  away  the  license 

r 


ih 


and 


r0vi3lons  8ran^°d  to  these  exhibitors  vho  compete  vith  us  by 


iling  to  comply 


doing  this  ve  are 


least  con- 


theatre  operating 


theatres 


argument  as  to  the 


of  the  mini¬ 


mum  admisoi 


copyright 


it 


n° 


uld 


have 


monopoly^  because  under  well-established  legal  principles 


ve 


suggest,  to  prevent  the  licenseesi|oj^oW^wj||fljffl 


t»igination3  from  competing 


depreciate 


destroy  the  value  of  subsequent -run  licenses  in 


hands 


9'he  o  ily  answer  to  this  argument 


Government 


b y i 0 f  is  a  Clai 


Circuit  case 


controlling 


because  ve  suppress  competition  between  theatres  not  merely 


restrict  it,  between  successive  runs  of  our 


copyrighted 


t  Ul’t’ s 
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OOUrl,  )„<v 


ever 


1  ^  in  oq  mwj  vordo  In  that  casa 


tU'* 


t,  jt.  von  not  doming  „Uh 


tioS  t,,nl  ro»tHotl 


tor  ooflo;  on  tho  contrary 


Vll 


1  turn  ncv 


Huonsoo  under  copyright 


are 


legal 


Qlourou 


Co, 


Cloflmnoo  la  the  porlod  of  time 


P 


t.ho 


run 


Having  tho 


and  rocogni 


zed 


In  the  Inter 


a 


and  by 


grant 


this  and  other  Courts  In  patent  cases 
licensee  for  tho  duration  of  monopoly 


it 


oxoeod  lug  uo  leca  l  v x 


but 


contrary 


is 


r0froinlne  from  oxorciaing  them  to  tho  full  vhon  it  licenses 
Jt0  pictures  upon  the  run  a*  clearance  basis. 

flow,  they  putj.uo  burden  on  us  of  sustaining  foe  reason- 


flbianoas  of  any 


Grant 


decree;  and  here 


what  Mr.  Wright,  when  Judge  GoddarJ 


for  temporary  Injunction  what 


meant  bv  n unreasonable 


a  nee" ,  and  hero  is  what 


That  lu 


v"  u  -  diet  most  of  us  have 


truggling  with  for  years 


very  satis 


factory  results.” 


It 


that 


ageinst  admission  prices  holds 


up  prices  that  may  have  been  agreed  upon  among  others 


If 


we  have  tho'  legal  right  to  use  the  covenant  undez*  our  copy¬ 
right,  I  canJt  see  that  that  make 3  the  slightest  difference. 

Eow,  I  corn©  to  this  question  of  uniformity.  The  Govern- 


men 


T  Q 

1 1 


ays  :hat  preof  that  Universal  conspired  with  the  majors 


13 


to 


found 


; foot 


that 
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und  oXMJ,fln0° 


»P* 


c 


Iflod 


llcennlng  of  portl0uleir  thofltroa  flp0  pr0tty 


5 


0flor8l^  •  Wo  oontond  Buoh  an  lnforonco  Is  entirely 


unJ 


uatifi<*. 


ho  vo 


the  reason 


jfliS* 


ion  prices 


9 


ta 


in  connoctloa  with  clearances  j  have  alreadj  pa 
ted  It,  and  it  is  sufficiently  said,  I  think,  end 


tlB® 


ia  running 


1  ’  '  go  into  It 


indetail 


to 


ay  ttot  the  focus  producing 

d0aire  and  ability  for  this 


Is  in  the  exhibitor1 8 


aaiae  playing 


distributor  and  hia  ability  to  get 


suppose,  for  example. 


uses  the  features  of  distributors  A,  B  and  C,  and  operates 
on  a  double  feature*  policy,  and  in  one  of  them,  in  one  case. 


the 


clearance 


and 


ven  days  and  in  another  one  it  is  1^  d 

it  is  21.  days.  It  nouldlbe  clearly  i 


possible  for  hiia  to  oook  his  pictures. 


I 


finally  to  the  contention  made  by 


Government 


gv*©ements,  that 


booking  and  franchises  and  master 

license  picture  by  picture  and  theatre 


bj 


theatre .  It  vould  be  utterly  Impossible  fop  us  to  do 


any  such  thing. 


produce  nearly  200  pictures 


great 


18.000  theatres:  it  vould  mean  a  million 


o 


am 


U  L/\J 


rfectly  astronomical  sales  cost 


t ra ns actions. 
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A°  Colonol  Barton,  roprosontlng  thousands  of  the  cxhlbltoro > 


00 


& 


d  yesterday,  thoy  do  not  want  to  deal  that 

ggourancG  of  fllnw. 


they  van* 


OQ  tho  conditioning  there  1b  no  evidonce  whatever.  I  m&0 

foo  blunt  3tatenont  in  my  brief  tha£  thero  was  no  evidence  vhat 

qqvot  of  conditioning,  and  the  Government  in  its  brief  hasn 
£0  slightest  record  reference  to  refute  that  statement. 


£s  my  predecessor  sold,  the  practice  has  not  only  been 

apneld  to  the  Fanous  Plajera  Iaskej  oase  In  the  Second  Circuit, 
„0t  the  Grata  case  upheld  it  in  thia  Court,  upheld  conditioning 


where 


it  was  indulged 


distributor. 


« 


<r|iny  ill  oral  nnod 


’•h"  Pnrlm. 


r/i  i 


Mf* 


juntlCO  ni'/mdnir,  rt1 

01  "Wanted 


Cormnianiou  o on it  J. a  In t. 


r 


„VC  M"1"14  «.  but  thtt 


'•no  ho 


wild  they  nhouldn* t 


”  1  ]  n 


th» 


culnr  facta  or 


Question  of  fact  Uitdlf 


can  «• 


n  nO 


*  think  ha  In  right 

rly  nn  fc0  vhothor  thorn  v 
cl  m‘  h««  boon  on 


Nov,  I  have 


tlino  only 


to 


porhnpn  J  hnvon't  tine. 


inrt'i  Mon/ihld  Vtn  tra  j  nt 


‘in y  0  vr,rd  about  franchises. 


The  Chief  Justice*  t  u  , 

•  1  bol,ovo  you  are 


Mlr * .  Cooke :  Mfi y  j 


right 


I  ju3t  want  to  3Qy  thlu- 


J  a  voro  about  franchiMoa? 


that  It  Is  vary  obvloue  that 


fra 


nchlses  with  3mali  exhibit-™ 

nib It or a  are  perfectly 


they  are  anti-monopoliBttc 


legal,  that 


make 


th^  the  large 


°ater  chalna,  ve  haven’t  nearly  the 


advantage  that  the  large  theater  chaH 

( ‘Til*?-*-  j  a*  # ^  i'li  w  1  s©3  fy*  ntti  4-u«  a 

mom  r|  ■  rj  thair  dis  tributor  for  all 

B^oducts  • 


have  became  they  have 


their  good 


Thank  you,  sir. 


Justice  rteeci; 


I  on'.,  ••  Ier3tand  what  you  mean,  Mr 


Cooke,  by  conditioning. 

Mr.  Cooke,  ihat  is  a  very  confused  thing  in  thl3 
Justice  Reed:  What  do  you  mean  by  It? 


ca3e. 


Mr.  Cooke: 


Saying  to  a  man  that  you  can’t  have  one  of 


our  pictures  unless  you  take  some  other  one  of  our  pictures. 
What  ve  do  Is  offer  the  whole  variegated  group  of  pictures  v€ 


produce  In  a  season  at  one  time,  and  ve  try  to  sell  as  many  of 
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jprfl 


afl 


will  not  take 


many 


A0 


Vl? 


>' 


try 


fluid  like,  ve  go  to  tho  non  mon, 

to  9(jll  many  as  vo  can. 


no 


and 


That  io  all.  And  that  1® 


A 


case. 


tno  evidence  thero  is  in  this 
Hov,  finally,  I  ought  to  say  that  it  Is  my  assertion 


0TO 


19 


:  '  MV  r  '  in  ••••iris  case  under  the  Pa  a.  cone  and  d  "  ,j 


^es  doctrine  that  ve  must 


join 


hand  with  conspirators 


th0t 


there  Is  no  evidence  in  this  case  to  show  ve  did  so 


Thank  you 


ARGUMENT  ON  BEHALF  OP  UNITED  ARTISTS  CORPORATION 

•"*«  ’ir.  Raftery 


Mr.  Raftery;  May  it  please 


Court 


to  speati 


for 


the  United  Artists  Corporation.  My  first  assignment  of 


srror 


vas  that  we  should  have 


issed  at  jthe  close  of 


\hQ  Government’s  case. 

yiy  second  is  that  ve  should  have  been  dismissed  sjt  the 
9EL(3  of  the  whole  case. 


Ve  are  not  guilty  of  anything,  and  ve  stand  on  that. 


historically,  the  United  Artists  Corporation  was  foremen 


1919 


by 


four  of  the  then  leading  figures  in  the  motion  picture 


business;  Miss  Pickford,  Mr.  Fairbanks,  D.  W.  Griffith,  and 


Chsrles  Chaplin.  They  had  previously,  as  the  record  indicates 


in  testimony  of  Adolf  Zukor.  vho  was  really  the  founder  of 


2c  Tofim  fiiint 

^  ,;i  j.  -  w*  *  i  - 


a nd  vh o 

mm  *-  \g*  ft  t  m  m> 


r  •»  v 


J  V*/ 


t*  H  (z,  f  A  a  nf 

/livv  iv  vU  -  .  %  X Ol J  f 


I 


selling  pictures 
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< 


^vidualiy  and  on  tho  merUn 


P'M'M 


^  formed  .  cWpanj  cnUed 

»  ®tod  No  ro loaned 


riJ* 


t  company  ®nd  oold  thom 


through 


Iff  oi 


‘Mtnaaili,  pictures 


tarring 


T,oin©9 


of  tho  1915-16 


mn  3.  Hart,  a 


Important 


Thos#  Individuals  doalrod 


tnllcod 


©xprooo  their  own  Ideas  of 


t  © 


tare 


fo 


j»uio<3 


nn"  11  order  to  do  30  they 


company 


They  risked  the Jr  own 


productions 


flnanc 


from 


Trnlted  Artists  Corporation  hnliv^  I 

been  a  haven  for  any  independent 


P 


^Q(jucor 


•American,  or  Hindu,  who  had 


>0  risk:  his 


own .moneyl a nd  produce  hla  own  quality 


He 


take  that  quality  picture 


license 


that 


pay  tne  terms 


license  to  exhibit  that 


p  1  c  t  u  re . 


Pow,  I  can  cite  to  you  gentlemen  just  a  few  of  the  pictures 


tha 


4-  Hr.  t" 


1 1  .  ic* 


ve  been  released  by  1  his 


ompany.  Quantitatively  the 


c ot yC hV  tiasn-t  been  too  kind  to  exhibitors  because  they  have 


had  no  steady  supply  of  production  that  any  exhibitor  could 


rely  upon  t&  run  a  theater. 


These  artists  may  not  want  to  produce  until  they  find  the 


right  story  and  the  right  cast  and  the  right  director  and  the 


fabulous  amount  of  money 


enersllv  takes  to  express  what 


4 
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cti 


„»«  srtl3tS  have  nind. 


tjnl 


tod  Artists 
^ence  shows 


StOQrty 


ouPPly  of  products 


from 


3 


In  fact,  tho 


had 


KAwtureo,  and  I  challenge 

cvafl  the  Sadi o  City  Ku3l3  Hb1 

at^  In  business  with  four 

ieturea  In  a  year.  One  year 

^a<l  25-  I  think  that  wao  the 


P 


3 


average  < 

think  the  finding 

8  lnaleate  ve  had 

5  percent  of  the  total  mm*. 

numbsr  of  features 


15 


a  omevhere 


tuis  period  Jo:’’  this  suit. 


Dur l ng 


in 


Down  East.  Polly -Anna 


Hark 


U  J-43-O  u#  i  UUiJ-aiUlU; 

of  Zorro,  and  then  cominR 

|t^e  leber  years  and  we 

V-»£v  0  Qi-t’l _ _  . 


had  the  David 


Goldwyn  pictures 


land 


have 


Henry  V,  which  played  here 

^ote  the  story,  except  that 


Immortal  Bard 


It  was  in  technicolor. 
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hot\  rd 


oo  uncling 


horo 


about- 


proforoncea,  priorities,  many 


1 lOTO 


ru0t>' 

^5  our  *'r*onc*a  to  right 

5O 


many 


of  vhich  »ound 


orJ 


clinical 


picture 


la  a  part  of  show  buaifl®88* 


Show 


t)U3 


many 


memory 


tho  prlnciPal 


oo 


terto 


Uuaent 


yesteryear 


ate  theatre 


You 


pad 


runs  and  preferences  and 


and  cie®1 


a 


nc®8 


form  of  entertainment 


more 


have  In  tho  picture  business. 


Mr 


produced  The 


New  York,  never  played] 


and  It  played  In  one 

It  went 


theatre 


and  played 


went  out  to  Chicago  and 


might 


a 


theatre  there,  perhaps  play  25 


aDd  if  Sou  wanted 


had 


journey  to  a  big  cit3 


General  Donovan  this  morning  brought  back  memoriae  of 


second 


0#  F.  Keith's  vaudeville.  That  was  the 
tainment  before  pictures,  in  Boston  we  had  B.  F.  Keith’s 
Theatre  on  Washington  Street.  It  was  the  only  theatre  in 

f 


that 


played 


No 


theatre 


got  the  Big  Time,  Big  Time  talent. 


thing  in  Providence, 


Thea  t  re 


In  itouisville  you  had  a  theatre  and  in  San  Francisco  yon  had 


Orpheum 


That  show  would  play  that 


and 


play  no  other  theatre  in  that  area. 


2 
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Thon  vo  had  a  third  form  of  ontortainmont  prior  to  Pic 


t 


ur«3 


file's  callod 


liavo 


t 


bat 


rathor  a  happy  combination  of  lov  0 ooody 


a 


pd 


dancing  on(i  3inSing.  You  had  tho  Columbia  Wheel,  one 


t&o 


fltro 


Diat 


one  week  in 


o 


jj  town  and  novo  on 


to  a 


po 


/he  picture  buainosa  came  along  arid  gradua  lly  got 
;  whore  the  talking  picture  came  along,  and  tho  talking 


P 


icturo 


enterod 


tlio  sceno  somowhere  around  1926  or  19.27*  and 

jjBt  happened?  Through  some  magic  or  wizardry  that  we  cannot 

are  able  now  to  go  into  a  theatre  and  visa oily 


and  vocally  see  and  hear*  a  dramatic  performance w -ether  it 

Shakespeare  or  Abbott  and  Costello;  it  is  still  some  kind 
0f  a  dramatic  performance,  and  that  bntira  performance  is  put 

onthe  screen  not  at  extortionate  prices  for  the  Spence  School 

[girls,  as  suggested  yesterday,  but  at  every  conceivable  price 

because  of  the  improvement  that  the  motion  picture  industry 

* 

made  to  the  old  form  of  show  business . 

Today  I  think  it  was  our  competitor  Metro  that  made  a 


picture 


in  technicolor.  It  V(lll. 


maybe  at  the  Caoitol  Thoatre  in  Now  York 


City.  Within  soven  days  thereafter,  after  it  finishes  that 
run,  it  is  at  a  cheaper  price  at  tho  State  Theatre  on  Broadway 


Metropolitan  in  Brooklyn 


the  line  all  the  way  until  finally  the  sane  picture  in  exactly 
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tl* 


00io^  ^orn  ^  V0B  Prooontod 


Tlioatro 


uttl 


glorlou*  Toolmloolor  op  vhotovor  adJootlT*  thoj  000,t 


nP 


to  <J«80rlbo  lt'  #n‘1  It  U  onhibltod  for 

t68t  portico  nf  :.ho  public  who  oro 
;  0  to  soo  t  in  oxaotij  tho  sumo  f 


low  Q® 


to 


willing 


15  oont» 
o  llttio 


big  time  all  the  way 


You 


have  to 


j  ourney 


Boston 


to 


country .  That 


ultimately 


shown 


a 


t  « 


price  to  moot  tho  pocketbook. 

II ow  p  that  is  tho  system  that  the  Government  la  attacking 


a 


rtf  9 


0eks  to  strike  down.  Ktey  call  it  runs,  they  call  it 


pr® 


ferences,  they  call  it  clearances  —  call  it  any  name  you 


a 


ant;  but  this  industry  has  rendered  to  the  public  a  service 


0Dd  an  opportunity 


the  top  pictures 


vorst  pic 


r©s 


God  knows  we  have  some  --  at  prices  to  fit 


every 


pockethook  and  within  a  reasonable  time. 


think 


managers  testified  that 


or 


nine  months  after  the  first  run  in  New  York  City  the  picture 


well  exhausted  and  having  pretty 


exhausted  its 


Pan  over  the  lv,000  theatres. 

Lot* s  get  back  to  United  Artists.  Mr.  Wright  or  his 


sociates  chided  me  because 


called  Lazarus  as  a  witness  and 


lidn*t  call 


peddler 


peddl ing 


every 


Lazarus  has  been  with  the  company  since  it  started 


1919  and  has 


ough  knoy  ledge  of  the  manner  and  method 


and  operation  of  United  Artists  Corporation. 


Mr.  Untu  proaU00(1  dULHb(i 

V  O'"  th°atroB  *  *>  Produce  no 

our  entire  utook  la  ^ 
V*  d0°k3'  0hnlro'  nomo  “olODoon. 
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on  oontrnotn,  you  sot 


own 


some  second 


lu.vo  contvuota  uith  , 

°'i  Iclndu 


Good 


r  pyoducors 

tb0  finest  1 


uhapon  and 


buo lnon 


and 


co; 


RKQ 


We  had  Dicnoy, 


and 


IIo  now  Ld 


vith  RK° 


Wo  had  David  0.  Soizniclr  f™ 

IHiHHHi  mm  r v  mn^  scars. 


Lazarus  camo 


rifiinal 


ry  simple  contracts 


3ing 


factions.  Bing  decided  to  bo 


o  producer. 


Bing  made  a  picture  called  "The  Greer 


came 


to  United  Artists,  and  wo  made  a 


contract  to  distribute  it 


contract 


were  incorporated 


indinga,  and  I  think 


109  of  the  findings 


tho  producer  of  each 


individual  picture  detorrainos  the  sales  policy 


indi¬ 


vidual  picture. 


-o  o  picture  he  says,  "Mr.  United  Arti3ts, 


I  want 


oure 


and  we  have 


directions . 


Again 


lhl«c  La:. 


*0r  almost  eternity 


th#  *°5#  *  tw* 


tho  day  vo  triod 


tho 


h0  that 


wore  there 


eitnor  producing  wo  naa  23  producora 

Each  ono  of  thoi  ISPIfri*  *™*uce  and  release  to 

°  Producers  hQ a  n  ■■■■■■■ 

and  under  thei*  Prcducor'8  representa 

r  contract  vo 

„  are  obligated 


picture  separately 


&ni  Inaivic:  , .  :  •  „  , 

*  vhich  ve  think 


I  might  say 


tho  i-uxuit  1a  a  j.ot 

he  auoU°n  block  .MiHMM 

J  083  been  talked  about  toda^ 


gyste 


ha 


Passing  there  that  that 


3U0h  80  8ppea*  that  Jo#ej* 


pggl  estate  auctioneer,  made 


the  leading 


tUflt  he  could  become  the  chief  .. 

f  auctloneer  for  the  w 
try.  That  vas  done  serlouain,  u  ^ 

15  before  this  statutory 

Hov,  under  our  vrlttsn  rn..  n 

commitment  vo  mnat.  « 


Indus 


and 


get  trie  ni^aajt  terms  that  ve  knot 
gardless  of  ownership,  regardless 


regardless  of  whether  it  is  one  of  ^ 

publican  Conference  of  Theatres. 

(Laughter) 


We  have  to  get  the  highest  terms 


ve  possibly  can  on 


each  contract. 


comes 


homo 


quigh  £Jts  it,  this  Mr.  Lazarus,  vhora  ve  called  as  a  vitn 
l°°“s  oveiJ*  “*e  can’t  accept  it.  He  then  has  to  submit 


it  to  the  in&lvlaual  representative  of  each  producer. 
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''l  lf  '  * iL °  n:  'lo  in  ono  or  tho  contract0 


p  foot,  th0  tomcat  thing  I  had  In  reading  the  Oovornment f ® 


N0U,  that  is  a  contract  which  ho  cello  a  master  contract. 


flPot&er  one  of  the3Q  coiaed  phrases  that  they  seek  to  plague 

us  with.  It  ls  Q  contract  made  with  Mr.  Dcvi3»  client,  ithe 

*s  CoIDPan3'  vho  operate  60-odd  theatres  In  tho  city  of 
jjetf  York.  It  is  for  a  picture  cal ]|ed  Johnnie  Como  lately, 

in  vhioh  James  Cagney  appeared. 

;ja  say  it  is  a  good  picture.  We  dcn«t  claim  it  is  in 


the  class  with  Yankee  Doodle  Dandy  or  any  of  the  other  fine 
pictures  Cagnoy  mad©  when  ho  was  with  Warner,  before  he  come 
to  ns.  (Laughter)  But  it  ia  a  good  picture,  and  Mr.  Wright 

coaplain3  a'o°ut  it. 


ilo  calls  it  a  master  contract. 


I  think  our  salesman  did 


e  grand  job.  Heisold  this  picture  for  60-odd  theatres.  He 

B° ^  P6"  CQnb  °P  gross  receipts  of  each  theatre,  but 
baing  a  .Uttlo  ^.vepic:!ou3,  he  also  got  a  good  big  bonus  on 

top  of  that,  and  there  is  the  part  they  kick  about. 


After  the  theatre  has  earned  —  the  group  of  theatres, 
about  60  of  thou  haxre  earned  their  house  expenses,  let®s 
; . .•  v.ljs ,  for  example,  to  make  it  simple,  that  the  house  expenses 


of  a  theatre. 


theatr 


POJi 


ye  got,  25  per 


of  th 


61*088 


0* 


jC8f 


25, 


vo  got. 


up  to  that 


100,  80  • hat 


Thon 


you 


^ro  their  oxponae  125. 

fbotx  vo  allow  tho  w 


100  owl  that 


V 


0* 


a 


profit y  tvolvu  rivo 


half  of  our  film  rental 


That  iu 


that  ve  tako  fifty 


one  hundred  thirty  seven  fiv® 


c°hts  out 


1® 


th®  box  office . 


of  every  dollar  that  coaes 


(mat  Is  one 


the  PWerenc 


T />flV 


s 


(laughter) 


and  priorities  ve  gave  to 


thing,  ana  that 


It 


is  the  first 


^e  has 


give  us  preferred  piayi^  tla# 


*6©  47  of  the  brief,  and 
1  believe.  Again  they 


That  means 


longest 


nuiDhor 


day 9  that  any 

[!t  ;  afifjfr:  ••jahyjtif  ||&  |^|Plays  regularly  in  those  ho  us 


^>1T1  It  under 


in  the  ad 


the  top 


Q1*©  going 


ovnf  pictures 


it 


the 


vhere 


hardly  find  it. 


Nov,  trij  L  ..Li  the  type  q^* 


master  contract 


Government 


seeks  go  strike  dovn.  The  point 


I  vas  coming  to  is  vhat  hap 


P 


ened? 


couldn 


that  contract  ourselves.  We 


send  it  to  Cagney 


representative,  and  the  representa 


tive  is  fellow  named  Heinornsn  tT  4 

oman,  and  Heineman  then  approved 


the 


contract  in  vritin^. 


Then  the 


contract  goes  back  to  Lazarus,  and  then  ve  tell 


Loot's,  "?ou  finally  have  a  deal" 


is  tte  vay  our  product 


is  sold 


n  sold,  and  must  be 
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justice  Frankfurter* 


J  don't  suppose  llolnoman  !•  0 


fov 


dodt 


HP-  Baftors:  »«n.  ho  naj  J 


in  Look's  mind,  but  not 


IP 


OU  rs* 


TUat  1#  oil  In  Finding  n0.  109.  l8  the  ^ohanlc* 
r  vblch  vo  oporato. 

Sow,  Mr*  Cleric  jesteidaj  —  and  z  h  dldtl,t  do  It 


i  0tOn 


tlonally 


referring 


lnlraum  admission 


Pr 


iC©3 


—  and  I  a 


Going  to  arguo  that  for  a 
gad*  Judse  ?ros!aiaor'  but  I  win  do  the  beat 


fov  a 1 nut os 


—  I 


I  can 


-  no  3a  Id. 


in 


all  those  contracts  there  was  this  insidious  prevision 


against  admission  prices  with  these  terrific  penaltloa. 


That 


statutory  court  missed,  83 


United 


Art3-8!  ;  v:'’aS  0oncQriied>  although  I  tried  in  the  best  English 
2  fcnov  to  point  It  out  to  them. 

The  only  provision  ve  had  in  our  contract  about  admission 


prices  is  in  this  exhibit  rfo.  270  --  that 
exhibit,  not  mine  —  the  exhibitor  varran 


is  the  Governments 


charges  minimum 


admission  prices  after  5  p,  m.,  adults,  children,  matinee. 


adults 


are  blank 


vords 


a  warranty  at  the  time  the 


man 


contract  that  that 


Was  his  admission  price,  vfe  didn’t 


had  to  have  that 


admission  price  for  the  engagement,  but  all  the  contracts  my 

friend  Mr.  Wright  put  in  evidence  —  and  I  am  yet 


trying 


A  1  A  II  'JiVrA  i  •  «  — 

1  IlUL  W  Uv  X*  w  Oil  P 


salesman  was  ambitious  enough  to  even  fill 


v nr  the  rulo  vith  Un| 


and  any 


0 


r 


ri 


nd 


nre  cloarly  wrong  tn  hope 


to 


l°n  price*  i  would  like  to  any  thin* 


1* 


i* 


ajon  prices,  In  my  opinion, 


lon't  price  fixing 


n  ll* 


r/a 


flfO 


licensing  the  right 


publicly  perform  a 


c 


(pV 


os It! on  for  a  limited  number 


day a  in  a  theater. 


Vo 


TO 


gelliutf  nothing.  This  exhibitor  must  play  that 


o 


i»iy 


in 


end  only  for  the  number  of 


fie 


19 


permitted  to  perform,  and  then  return  the  positive 


Pr 


flits  ♦ 


The  positive  print  is  only  Incidental  to  the  exhibition 


»t  fix  the  price 


sale  of  the  pictures 


^lffer  ever*  ^'^me  a  sal03man  sits  down  with 


exhibitor 


He 


c 


o®es 


back  with  a 


a 


|p|phflt;; Is  proven  in  another  exhibit  my  f r Jond  has  here  where 
gaiesman  went  down  and 0#o  ok  four  pictures  down  here  to  a 


town  In  Fl°rl-da  t0  sell  to  an  affiliate  of  Paramount,  and 


ye  h'ir'  a  ■  1  '  ’  iiere  chat  for  convenience  he  can  put 

more  than  one  picture  in  each  contract,  but  each  picture  Is 

considered  n.-j  a  '  •iat.e  contract,  it  Is  $ust  to  3ave  writing 
and  writing  and  writing. 


One  picture,  I 


was  called  Stage  Door  Canteen,  and 


the  salesman  got  35  percent 


of  the  gross,  and  Johnny  Come  Lately 


he  got  30  percent  of  the  gross  a™* 


on 


ft 


picture  called  Hey 


Piddle  Diddle 


4-  U  * 


n  nk 


i 


fy 
,  % 


f  t 


;  of  the  gross : 


A 


tli°n 


X\r  h'”- 


ny nvn  ,  '> 


$1500 


0^ 


0(1 


Thnt 


^  ,  nntl  ho  nolrt 

torh# 

^  18  nnoth«r  fonu  tho y  nr 0  kt olcl 

J0“  8°  “nd  "lt  d°vn  VI th  nn  exhibitor,  end 
tnootora,  oml  you  noli  him  for  U;>00  riot. 

0480.  By  tho  vny. 


th<int*>rn 


about# 


he  h«a  8ot 


Thfl 


t  V0  3 


I  th 1 nk  Mr 


Cl° 

thc 


f]C  yesterday  referred  to  United  Artists  being  the  go 

one  convicted  In  the  Cr©3cont  caao.  United  Artlata 

,  wo3  f°un<^  not  8ullty  of  conspiracy. 


or 


in  th« 


c 


judge  Davis  expressly  held  in  his  opinion  that  they  vere 
0t  con3PXracy,  thnt  they  vere  not  a  party  to  the 

0n9P^raC^*  in  Pogeravllie ,  Tennessee,  a  tovn  of 


mountains  there,  that  they  hsd  refused  to  sell 


a 


ma® 


named  Miller  who  had  195  aeat 


In  a  theater  without  any 


chairs,  ant  hod  gone  acroea  the  street  and 

louse  nine  pictures  during 


sold  a  new 


5-935-36 


a 


tovro  of  4, 000,  ve  had  refused  to  sell  a  man  vho  came  In, 


V 


ented  a  store,  and  put  an  old-fashioned 


pot-bellied  stove 


at  the  head  of  the  place  and  a  long  pipe  down,  never  really 


got  open,  and  we  refused  to  sell  him  some 
let  us  off  without  costs,  and  he  said,  nY 

again.  If  they  open  up  again,  you  have 
He  said  something  to  that  effect 


pictures,  and  he 


that 


to  sell  them. 


n 


But  we  didn«t  aooe 


ppoai.  However,  in  that  case  these  very 


v  1  A  T  ft  « 

5  ver*0  ipvol 

^  ¥  w  J  u  n 


ff  * 


3;od  upon  by  Judge 


Davis,  and 


think  wo 


PO  J> 


|1 


} 


i 


.rn 0 


„pLn  n»n«1a  In  thin  Court. 


jjow 


/in  to  '' I  <<n  ivinao,  nilntinn 


Ion  prices,  wo 


(i 


n 


o*1 


id  rmv«  whenever  onnentltl  op  necessary  to 


1 


n* 


n 


rt 


th 


nm,  provided  vo  do  it  individually 


vl 


consul^1  ~ 


t 


ipn* 


ynko 


f  or 


O #  ft  pi 


That  is  fl 


pa 


icu 


op 


on 


oP 


pn 


V6 


oP®: 


npd®rofto  picture.  Wo  wont  to  tho  sent  of  culture  to 
ponton.  Wo  found  a  thoator  there  that  had  not  been 
for  two  yunra.  tho  Enquire.  Aftor  cleaning  It  up, 
ed  th®  picture,  charged  $2,  ohoved  It  as  a  road  shov  and 

very  vo11- 

jt  required  speolal  exploitation,  special  handling,  becaus0 


1 


j.  ve  had  sent  It  up  there  and  put  It  In  the  ordinary  theater 


a 


nd  the  ordinary 


have 


c 


(06 


to  see  It. 


come 


to  Washington  and  took  a  small  theater 


hore  and  did  the  same  specialized  job. 

Nov,  this  ') >  ara  majdng  ls  road  si-i0vs.  That  vas 


irge(‘  great  length  before  the  statutory 


court 


completely 


ign 


ored  - 


in. ike  no  provision  for  roan  shows.  We  chink. 


above  all,  there  should)  be  some  provls  Jon  to  jtake  care  of  road 


shows  '•  "  of  these  decrees. 


matter 


is  involved. 


You 


don 


it  have  but  a  few  of  them. 


I  think  starting  with  Birth  of 


A  Nation  In  1915,  we  may  have  had  10  or  12  of  them  over  the 


of)  or  ?9-year  period 


•  1  1  ) 


Of' 


f 


h  4k  w 


7* 

4  W  '*# 


4  1  O 


at tern 


f  clearance 


no 


G* 


& 


nc° 


la  ono  of'  thoao 


A0 


P 


rjc«- 


I  go  In  and  I 


n 


a 


js  • 


I  t 


*  oil/ 


things  that  you  aoll  tho  anmo  on  y°u 

try  to  son.  Mr.  Wright  a  picture,  an<* 
All  right,  I  »tU  buy  n.»  i  V1U  ,ay>  «you  con  have 

It  30VOn  d°y3  ahoad  °f  your  associate  hero."  Ho  cays, 

„o;  I  Ket  W  Picture  from  Metro  end  I  get  14  days.  If  'Jou 


a  clearance.  You  can 


t 


to  5011  me'  y0U  hovo  sot  to  give  me  14  days." 


Jt  13 


uniformity 


comes 


from  competition  and  nowhere 


e 


is®' 


Nov 


as  I  say 


and  1  300 J my  time  is 


running 


-  United 


A? 


tists 


is  an  Independent. 


has  no  theaters,  It  Is  not  a 


oroducer,  It  wants  to  go  along  selling  its  pictures  Individually 

r 


a 


v 


tne  merlts  of  efich  picture  without  any  auction  jbloclcs 
ithout  any  Interierence  or  without  being  forced}  to  go  into 


apy  Plan  03?  sche|0  or  an^  6reat  method. 

We  have  been  able  to  go  out  and  gross  phenomenal  grosses 
and  have  atayed  ln  business  during  this  entire  29-year 


pe 


have 


a 


5 


3 


of  these  other  things 


it  3  an  Interesting  thing,  and  1  am  going  to  close  pn  that  note 

justice  Black;  May  I  ask  a  question?  What  particular 
part  of  the  decree  do  you  object  to? 


Mr.  Raftery 


trade  practice  they  seek  to  regulate 


That  Is,  semi salon  prices,  the  right  to  Insert  it  if  necessary, 


oro\ 


r. 


tn  nR( 


V  Ul 


i  4-  4  q 

1  u  O 


w  w 


n 


A  * 


N 


u  Mcl 


r 


W 


ir-d  vithou*' 


l  J 


cc 


rn  .< 


o  mat  ion  or 


210 


Cjtvirflnco,  on  olonrnnc©  j 


objoot  parti oulnrly  to  that 


P 


ti»10n  th°  <’00m  *M«h  »nyo  you  or,  only  authorized 

‘  SU°h  °l0ar0nC0  a8  th0  exhibitor  reooonobly  need.. 


;/D’ 


the 


Wt> 


c 


Iterance  3hould  h*  L 

v  'Jch  clearance  as  vo  nood  to  p:i’OtJ00 


o uf 


fQVOUUO  * 


We  are  selling  the  picture. 


tatutory 


,o 


urt  took  away  from  us  that 


be 


say  vhat  olesranco  should  be  Inserted 

c8use  ve  are  the  ones  the  t  hovel Jo 


pover  which  ve  vould  like  to  have 


to  protect  our 


assume  the  whole  risk  of 


10S3 


and  production. 

justice  Frankfurter: 


As 


taken  out  of  the  decree  entirely. 


understand  It,  you  want  to  be 


Mr.  Raftery:  Absolutely 


(Laughter 


.) 


We  want  to  go  home  free 


Justice  Black:  The  question  t 

**  J°n  I  was  asking  was. 


you  don*t  get  that 


assuming 


what 


I  understood  you  wanted  to  get  out. 


Mr.  Raftery:  we  object  . 


practices . 


inclusion  In  those  trade 


s 


elling 


We  want  to  wn  „ 

ur  pictures  the  way  we  have  bee 


of 


Fact,  lndiv! 


1,  and  severally  m  an  open  and  r„ 

and  free  market,  and  we  want 


to 


reserve  the  right  to  select 


our  own  customers  and  to  sell  the: 


or  not  sell  them 


providing  we  are  not  di 


scriminating,  and  we 


mi 


r® 


;ust10e  Dougina: 

oorabor  of  tho  Ootinptl,noj? 


rinding 


n 


a  **•  w'",°pirnoy? 

Mr.  Haf tory :  yM(  d#f 

*»  •  Thor©  ] q  no  evidence, 

^tooevor,  that  tho  United  Aptuti  w# 

300  I  ^1 

0  not 


nfl 


no  not  a  public  company.  We 

,0  no  stockholders.  y0  ^Qv 

®ny 

^rroved  money  or  any  0f  that  stuff 


5 


5 


i-oaay  we 

^  ”•  *“  «»» ...  «„.i  „ ... 

0\d  an^  ve  two  left. 


Selznick 


There  la  one  point  in  all  the 


argument  that  hasn 


men 


tloned#  either  by  the  Governr - 

lil  l  L  ;,r  by  any 


of  my  distinguished 


0gso°-ete8 

c0JBPel  8 


ah  of  this  hocituHHJ  I M.  1 1  HHiBIHHI 

1  1  n  the  decree  doesn*  t 


sinngle  Exhibitor  to  buyfa 


picture 


^fliea3®*  can  leave  you  oni-.  w 

rel  J  u  0U°J  h®  can  forget  you 


is 


That  monopolist  vho  sits  all  aione  t 

ths  biggest  monopolist  l„  thls  bu3 


town 


he 


can  choose,  he  can  leave  you  ouc. 


You  see,  this  is  a  one  way 


s treat.  They  try  to  compel  the  distributors 

pictur 


to  auction  the 


es  or 


hem  avallaole  and  give  every  exhibitor  an 


option  to  play  them  o<-  forget  them.. 


That  is  one  of 


the  big  economic  vices 


They  want  to  leave 


the  entire  r^slc  of  loss  on  production  on  the  producer  and 


the 


distributor.  Thank  you 


Tuct  ^  T> 

u  uc  uivC  n 


mtledae 


o  ^  ^ 


If 


j.  may  ask  you  a  question  -- 


*'  jm  *  * 


> 


JL 


r  **  V*  Uc  r 

l-j  hL  i  J  >\  r 


m  ^ 


r  *  * 
i  V  Vj 


^  *1 


PI p 


ttce  Rutledge s 


that 


to  bo  the  monopoly# 


th  1 B 


j0C 


13 


designed  to  rotoin 


f reodom 


Mr 


paftory:  Thnt  la  right 


jostle©  Rutledge:  in  other  words,  a  buyer* a  freedom 


n 


o* 


-ort  of  monooply 


h orman 


6 


if0C 


tod  at- 


Mr 


Raftery:  There  was  one  point  I  forgot  to  mention, 


a 


nd 


Mr- 


pavis  vent  outside  the  record,  and  I  am  going  out  on  jus 


t 


oil® 


point 


All 


a  decree  of  this  kind  does  is  give  a 


lot  of  these 


fe 


•novs  the  °PP°-'turtf  ty  and  the  chance  to  begin  a  2ot 


Oi 


prlva 


te 


IflV 


s 


lilts  relying  on  this  decree,  and  then  some  fancy 


expert  vho 


ill  come 


Court,  use 


the 


ca3e  as  precedent  ,o  tell  you  hov  much  morelfflOffij^U^ 


ould  have  made  than  what  he 


operating 


aethods 


ARGUMENT  on  bWa.« 

**  OP  WARNER  BROTHER 


o 


u 


r. 


Ry  Prookauer 


%r 


Prosknuer 


Ka*  H  ploaao 


Court 


ran 


n0 


vos 


good 


Jamos 


1  have  set  for  myself  the 


Ver>y  cl  1  fficult  task  of  conden- 


s 


compact  argument 


rn-  the  defendant  Warner  Broth »*.* 

|  I | e  1  ^  as  appellees  and 


soiely  on  one  point. 

I  Vlsh  to  accept  the  gage  thrown 
General  and  argue  solely  the  question 


dovn  by  the  Attorney 


as  to  whether  this  deer 


Ag 
V  v  » 


83 


suming 


c  ^  'J  v/1,jh  ch  we  were  charged  were 


proved,  whether  this  fc 

u  represented  an  abuse  of  discretion 


by 


/  the  trial  court  in  that  it  dirt  u 

■  I  ■■■■■■■I  |B|  not  decree  divorcement 


That  is  the  real  fundamental  issue  in  this 


case. 


X  begin  by  pointing  out;  that  the  burden  there  on  the 

This  Court  has  said  recently  that 


Government 


strong 


primarily 


trial  court,  and  unless  there  can  be 


showing  here  that 


there  was  an  abuse  of  discretion  in  the  trial  court,  the 


A 


tuOi-ii'i.y  ..mo.  o  .  mui u  fail  in  the  appeal  he  made  to  your 


Honors  yesterday 


x  propose  to  argue  by  pointing  out  exactly  what  it  is 


•  «■&  wmm 

ir%  »i  -  *  mi 

/ lit*  U  ^  v 


/6P9  fr*""**3 

■I  v  JL.  A. 


am  a  Ruiltv 


>xsctly  what  it  is  that  we 


*  *  /A  # 


■  AP  4^1 


1" ’nr^P  t! h if  p cr o  c  r  ^ 


d* 


*cuSfl 


thoia  with  your  Honoro  in  rolntl on  to  tho  dooreo 


t° 


3 


£ 

.„in  my  thesis  that  not  nlono  was  thero  no  nbuao 

U3W 

wRffijSSnRBHBHHBHB I P  BLj  ai vo; 

etl°n  1n  tr^°*  court  but  that  to  have  doorooo 


cr 


thing0 


_0  vould  hnvo  been  a  gross  breach  of  discretion 

ept *e  mggm 

yith  that  preface,  let  me  aay  a  couple  of  general 
t  Varner  Brothers  —  and  1  assure  you  I  vill  not  bur 

jU 

Varner  Brothers  own  three  percent  of  the 


theaters 


ct  eight  percent  of  the  box  office  of  this  country 

coll* 


jb  ey 


pay  six  percent  of  the  film  rentals  of  the 


co-defendants 


.  not  very  monopolistic. 
I  hat 


Does 


their  business  show  the  Inordinate  profits  that 


one 


a 


jUSl^® 


ssociates  with  gross  monopoly?  The  record  Bhows  ve 

one  and  one-quarter  percent  on  our  assets,  two  and  three 


rters  percent  on  our  net  worth,  and  two  and  one-fifth 


P 


ercent  on  our  turnover. 


Vnen 


our  theaters,  did  we  acquire  them  for 


monopolistic  purposes?  Not  only  is  the  finding  to  the  con 

trary,  but  our  acquisition  of  theaters  is  one  of  the  great 
epics  of  the  profession. 


Warner  Brothers  developed  talking  pictures  that  you 
have  heard  about  just  before  the  turn  of  1930.  It  cost  them 


$?5>000  to  Install  the  necessary  apparatus  in  a  theater 


rs 


«  ’#• 


m  w  % 


Li 


«• 


>  jr^w  V 1  ^ 
» »  >  fl  5. 


l  L  3110 


;  1  r. 


money  snc  ve  were 


?v, 


wh° 

(J0? 


^kin 


^troduood;  and  what 


VI 


controlled 


b0U8ht  the  Stenley 


chain  of  thou tors 


neighborhood  and  Wo  uood 


^oao  thoatero 


*n  Philadelphia  and  its 


in 


competiti 


tbo  industry 


By 


ve 


made 


pz'uaugera 

“  M,‘-  •» ««. .» «». 

A  M  a  _  k 


diking 


in 


taining  regaled  your 


Mr.  Raftery 


Have  we  used  tho30  theater! 


ln  a  vay  to  encroach  on 


others 


?  Let5a  see. 


Ve  reached 


We  then  had  about  540  theaters, 
ye  had  in  1931,  when  the  number 


0U1‘  theater  peak  about  1931* 
Tocay,  ve  have  40  less  than 


has 


15 


18,000 


:ii&t  is  not  a  backs  ■pontiff  ■. 

g  ouna  of  exclusionary  monopoly. 


PO  we  exclude  people  from  production? 


Let  me  read  you  what 


Mr.  Wright  said 


MIf  you  are  competent  producer  and 


can  make 


a  good  picture, 


ompanies 


to  release  that  film." 


That  is  the  concession  of  the  Government,  and  it  wa3 


’'J.  L1  v.*JL  u 


0 


"*  the  senerai 


1 


knowltdse  of  the  creat  success  of 


PI  6 


p^cpondcnt  compnnl 


Mice 


.fjgoufl  growth  in 


doesn't  look  xiko 


w . .  nnd 


R«pubXi0(  and  tho 
^  in  this  country 


Hov  about  our  ro  ,.ni 


onarv 


ylth  th®  independents? 


foreign 


trade 


That  is 


°',:i  vi th  our  Crt  ,,  . 

PlBfiktll  M^efondanta  nnc] 

1°  1 orcont  of  n„,  - 

*  1  icome  cornea 


from 


y0  make  no  money  o 

Our  profit  i 3 


Ve^  Inpcrta 


^onieati 


The  evidence  Is  tbi 


c 


ojninon  experience 


°Ur  foi'e,8n  business, 


trade.  We  break  even 


and  that 


the 


thins  vk®n  I  come 


ceil 


our 


actuated 


ompanies  and  that  Is  a  vital 

one  of  the  reasons  vhlc 


the  court  to  refU3e 

| ECcede  to  Mr.  Wright's 

o  deliver  the  lethal  - 


Mioaux ution* 

Hov  about  tho  division  np 

our  doaest  :.o  revanuo? 


teen  percent  of 
of  it  we  get  from  the 
and  this  Is  an  Invers 


Pou: 


theaters,  25 


60 


06 


of  the 


it  yesterday 


60 


v®y  the  Attorney  General  stated 
.  erce^G  of  it  ve  get  ’ram  these  independen 


that  we  are  charged  with  crushing; 

in  hls  corament  on  the  vocabulary  of 


and  I  join  with  Mr.  Raftery 


the  Government. 


you  cono^ast  an  this  talk  of  theirs  about  conspira- 


Sherman 


cies  and  restraints  end  technical  violations  of  the 

law  i  °a  Picture  you  got  here  yesterday  from  my  friend 
Colonel  Baiton  oi  the  real  relations  that  exist  between  my 


clients  and  ihe  ot* 


'isr  compenles  similarly  situation  and  the 


?Tf 


rr1 


i>n 


dly  With  for  yonrn,  old 


Qua 


ngnimt  whom  wo  do  not 


f0T*C 


„  the  lot tar  of  th® 


o Patriot,  old  customers  that  have 


<  nr 


»»<J  not  only  lnrKol, 


hut  havo  tncroaaed  1° 


Pr 


oftp 


r  '  !  1  >  >  r,  ,|  f  <,n  fln^  0^or  bualneo 


in 


A*9 


ric* 


that 


tho  tochnical 


v 


orb1'‘6° 


tomorrow  from 


fight*  I  rom  n  i  j ,  )i  [hraoe  used  in  tlat  great  book 

1.s  showing  In  thi3 


<JllO 


Ag* 


that  the  Government 


cos 


o  a 


doctrinaire  preference  for  deductive  logic  over  the 
rgC‘'Br  an^  ^  real  fact  of  thi3  case  that  I  wish  to 


a 


K  your  Honors  to  impact 


that  I  shall  now 


prP 


ceed 


make 


lines  X  have  indicated. 


first,  what  were  we  held  innocent  of?  That  is  important 
vften  y°u  aro  drying  to  wake  the  punishment  fit  the  crime!. 


finding 
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the  present  theater  holdings  of  the  defendan 


eXhit itors  aggregate  little  more  than  one-sixth  of  the  theaters 
of  the  country,  and  jy  such  theater  holdings  a‘ione  the,  defendants 


do  not  and  cannot  collectively 

of  exhibition. 


individually  have  a!  monopoly 


I  shan’t  overlook  this  word  '’only",  because  it  has  got 


to  be  brought  into  context 


what  the 


found 


really  guilty  of 


Nov,  the  five  major  defendants  cannot  be  treated  collective¬ 


ly  so  as  to 


a  ci  *r*  r\  i  Ji 

i'8 Oil 


3r:  -l'-ins  of  general  monopolization  in  exhl- 


)  2  r  r. 


y.-3 


*  f 


f 


1 


(  1 
/I 


t 


Is  I 


,1 


ce  on  which 


t 


*ng  in  baaed. 


k: 


V 


friend  tho 


•rnl  hero 


nr* 


iPortn 


v  our 


voro  n 


Jury,  thnt 


you  voro  going  to  rot ry 


th1 


q\jOS  tl OH • 


I  will 


undertake  to 


nny  that 


you 


revl 


veight  of  ovidonoo  an 


on/ilyz©  it  in  our  brief,  that 


rjn 


. ing  was  compulsory 

l,©t  me  go  forward 


binding  Ho.  15 ?  states 


thore  Is  no 


Pr 


oof  th4  any  0f  the  corPorate  defendants 


was  organized  or 


been  maintained  for  the 


purpose  of  achieving  a  national 


jflO 


riopoiy 


eithor  In 


Production,  distribution. 


or  exhibition. 


y 


nur  Honors,  of  motion  pictures 


©xcept  as  shown  in  Findings 


JC3  and  15^* 


Finding  No,  153  has 


itf  and,  therefore,  I 


no  Ending  of  any  dereliction  In 


come 


Finding 


15^  as  a  finding  of 


what  Justice  Rutledge,  I  think. 


very  aptly  asked  one  of  my 


predeces s 


ors 


Vha  170  guilty  of. 


and  I  am  sure  some 


question  of  that  sort 


came 


The  court  found  this 


lerein  found  are  not  in  the 


irom  Justice  Douglas, 

The  illegalities  and  restraints 


ownership  of  many  or  most  of  the 


best  th 6l  l i.-.l's  by  the 


producer-distributors . 


In  other  words  , 

asi  the  trouble 


did  not 


theater  ownership 


from 


What 


it  stem  from? 


Admia 


fixing,  non 


competitive  granting 


price 


of  runs 


a  nd  I  won  *  t 


f  Q  (fa 


the  trouble  to 


read  all  those 


It  is  a 


c  0 

w  w  Jk* 


u  ‘ftp 

V/  1  t  ^ 


,  *  _ 


ic  33 


wnxch  tue  court  held 


YJ 

V, 


er 


v.* 


I*1 


1* 


lid 


I 


,i  fining  vhich  t  r», 


not  now  attacking  on  thlB 


nt 


fl*  r 


yft  mo  nnnlyzo  those. 


I’ools 


It  in  a  terriblo  vord 


n 


H  their  history  Wnrnor  had  ?p  pools. 


IB  of  thorn  vore 


n 


nt 


vith  their  oo-dofondants  but  vore  vith  independent 


thcf> 


tors 


vlP 


ad 


out 


They  have  all  been  enjoined. 

They  have  no  relation  vhatever 


They  have  all  been 


to  theater 


o 


rshiP*  The  injunction 


them  root  and  branch 


par 


ti®1 


ownership 


has 


joined 


I 


just  a  vord  about  that 


I  am 


pa  thy 


tfith 


the  argument  Mr.  Seymour  made 


there. 


t^t  ii'  :ie  iails  In  that  appeal ,  and  I  am 


rguing  that. 


th® 


t  n 1 unc  t i o n 


the  divestiture  of  theaters  not 


0yped  UP  95  perceive,  vill  make  the  statistics  which  were 

uSed  by  tlie  Attorney  General  yesterday  look  like  the  snows 

0i  yesteryear*  Ihe  whole  picture  of  this  country  will  be 


c 


hanged 


.o.ve  analyzed  that  in  my  brief.  I  tell  your  Honors 
that  there  wonst  be  a  vestige  of  any  such  picture  as  he 


ijain  -ed ,  and 


am 


he  is  not  here  to  hear  me  3ay  that 


even  in  his  beloved  Texas ,  which  he  referred  to.  everyone  of 
those  theaters  will  become  independently  owned  if  the  provi¬ 


sions  of  this  decree  with  respect  to 


partial  divestiture 


are  wmwuc 


*  M 


^  *  g  .'■y*  ,1  p 


n  -i 

•i  -  •  m-  4 


vo  have  boon 


find  vo 


t,0 


eSP811*5 


If  vo  do 


havo 


right 


re 


Is 


flte  to  theJone-BUDjoct  i  Vnnt 

hlock  booicing. 


tho  lav,  but  that  doofln»t 
to  keep  m /  mind  on.  That 


wnrner  Brothers  havo  sold 


°very  one  of  their  films  picture 


by 


picture 


since  tho 


We  are  not  interested  in 


thQt.  lt  doesn,t  stem  ^om  theater 


ovnership. 


There  is  much  in  what 


my 


friend  Colonel  Barton  said 


yes 


terday 


I  think  tho 


injunction  against  block  booking 


hurts 


the  Independent  exhibitor  more  than  it  hurts  us.  That 


is 


on0  of  the  penalties  they  pay  when  you  get  . 


-  and  I  say 


thi3  d0f<3r9nce  a  highly  technical  and  bureaucratic 

intrusion  into  a  situation 


where  Colonel  Barton 


they 


d0n*t  understand  vhat  the  men  who  have  lived  with  it  have  had 
to  g°  through.  However,  block  booking  has  nothing  to  do 
with  cheater  ownership,  and  It  has  been  enjoined. 

What  is  next?  Formula  deals,  master  agreements,  fran- 
chlses,  nothing  whatever  to  do  with  theater  ownershio.  They 


have  been  enjoined.  We  have  been  cut  off  from  them. 


Our  franchises  were  common  with  affiliated  and  unaff ilia  tec 


c  peuits .  Nobody  ever  dreamed  until 


our 


tha t  1 t 


was  a  crime  to  give  an  exhibitor  a  franchise,  which  is  nothing 


more  than  b  license  for  mere  than  a  year 


:o  use 


your  pictures 


*4}  -M* 


.  ’  *  -41  ft* 


tn*  aovorra"nt  t0  8,vo  ■  ^anoh, 80  , 


,  utlsat’0n  out  tn  at.  Lou1  n . 


P®rt  of  the  settlement 


I* 


Inn  n 11 


»t  a  thing 


That  la  vntor 


over  tho  dam. 


is  ere  enjoined,  inastor  agree 


Formula 


onto 


^finchiso®  are  enjoined. 


aro  enjoined,  and 


Kov,  ">  c 


one 


that 


^xing* 
j  thl  nlc 


This  is 


'Una  z 


ha  9 


Ing  case  of  price  fixing  that 


COms  before  thla  court 


Let  me  read  you 


your 


The  minimum  admlssi 


of 


eluded  In  the  licenses 
^naorn,  being  the  usual 


currently 


That  la  what 


ullQ  Government  says 


is 


fixing 


Everybody  lomrs  t 


uniform 


price 


.  There  are 


$2 


^0-cent  theaters  and  75-c 

ihe  T3'  and  the  evidentiary  finding  ia 
aid  the  terrible  thing  not  of  trying  to  fix 
in  any  actual  sense,  not  of  f 


and 


that  we  actually 


their  prices 


oercing 


price 


fixing,  but  of  inserting  m  our  licenses 
prices  which  a  theater  ordinarily  maintained 


the  schedule  of 


The  C0Urt  below  8sys  t'nat  is  illegal.  All  right. 


SO 


vha  t  ? 


V/e  will  stop  putting  it  in« 


enjoined  from 


i. 


4* 


V4  j 

yjt  Iff 


.  ■ 


i  r !  T* 

■*  *»•  V  Lj 


t  ft  *t  Tl  Q 


2  a 3k:  your  Honors  to  note 


y  * 


ft 


*Jl  u 


n  H 

f  /  / 


* 


r 


rt 


fl 


that  It  hns  boon 


lflMon  uhntovor  to  thontrr 


cut  off  and  that  It  has 


r 


ahi 


1  nc  c  • 


•t  p 

X 


0U1'  Honom 


jed'0®’ 


ve 


did 


\  that 


v®  signed  that  consent 


*lumnn  bolngo  could  do  to  make 


ol 


18 


U 


ncos  reasonable 


W°  not  0nly  consont  to  that  arbltratl 


about  vhlch  Mr. 


s)' 


sta*  . . Juatice  Prankfunor 


inquired,  ve  put 


u? 


tho  money  Tor  it,  hundred 


thousands  of  dollars  a 


v  e»  r 


i 


and  It  vorkod  in 


uuch 


that  the  court 


3 a  1 3 ,  wW e 


5 


tf 


ongiy 


recommend  tha 


come 


-uch  jryatem  bo  continued 


It 


'jnese  tribunals  have  dealt 


trade  disputes  particular! 


fl3 


0  clearances  tha 


2*un  vith  rare  efficiency,  as  both  Govern- 


$ 


ent 


ounsei 


counsel  f or  the  other 


03  have  conceded 


is  v ha t  ve  built  up  to  police 


our  own  clearance  system 


a 


nd  you.  know  vhafc  a  complicated  thing  it  Is  and  why  in  God 


s 


Government 


sav  fit  to  find  it  necessary,  even  though 


they 


nad  prayed  in  tnoir  bill  for  such  an  arbitral  system 


to 


strike  i-  down  ny  refusing  to  consent  to  its  continuance 


yben  ve  were  begging  for  it  and  still  are  begging,  it  is  one 
0f  the  mysteries  of  this  case. 

Justice  Franki urcer *  Are  the  awards  of  those  tribunals 


availsbl®  in  bound  form  anywhere? 


Mr.  Pros fcauer ;  Yes,  sir,  your  Honor,  if  you  would  l  ike 


have  them  we  will  see  that  you  get  them. 


%  u  ri  i 


h  * 


n  ( 


V 


fi  ^ f  *ir*  4*  * 

y  [  f  *  I  .  i  ^  •  *  v 


w>  W 


i',  for  one,  would  very  much  like 


«  to 


r*  ^  ^ 


m 


ru 


I  i  t 


(Jr 


I 


i 


'  fflg  4'^ 

not  to  ba  construes  as  , 


J  '  .1 


V 


i 


lU 


^  '^4>*T  t  , 

| 


a« 


C"tInS  that  th 

th8  Oittnbutor 


j»0Bp^ct  to  ft  la  rentals 

J.CI  | 


\ 


y*  j  C  0  9 


^  iOii  f 


li 


Minimum  a  elm 


lT1 


r.iat,  is 


and  vm 


m 


bhe  kind 


left 


dl3CT’linlnatl 


I  f  / 

L  * 


on  ve 


J 


M 


3 1 


cf  t’lose  particular  ,-h4 

chinga 

ol!  OI  Vhich  Have  beer, 


':':3cr1®ln„ttn 


';or~  3Uilty 


n  p 


the 


i  L  on, 


t  T 


read 


f '  o  i  o " 


fro°>  finding 


V  • 


ned 

^  *  4  t 


1  r 


*>  r 


i. 


M  f 

1<  f  * 


t 


1  ft  T1  H  017 


* 


prov 


97 


\  q  i  O*  y° 

to  i.  yy  4  i 


U 


i  .« 


n  t 


:3oen 

^  v# 


1 1 


toe  Gove 


.  .  j  y^ftboui:  thia 


'  *K  ^  0  0V1  f"  ^  -j 


due  i  :>f 


0  }f  t  pn  **  u 

w  Mil 

4 


the 


^junction 


°  COmP^iUve  bidding 

.  k  *  JUI  m  IsijHa!  V?  MB 

Provisions,  which  Color, 


c 


t  m 


1  f  l  *  *  i* 


J 


11  » j .  j  r 


I  ^ 


n  -j  or  v’yrB. 


I  \  •%  ^ 

V  4  *•  *J  ,  7 

°  0trij.a 


41  V 


^  A  •  C  A  W  C 


nmem 


ouna 


V 

finding  that  the  entire  rm  - 

B  rnn,  cleara: 

structure  was  maintained  by  uBana 

'  ■‘icense  agreements, 

gration,  but  bv  license  agreements. 

from  having  those  license  agreements, 

right,  and  in  one  of  the  rare  lucid 


clearly  correct  in 


admission 


not  by  inte 
And  ve  have  been  enjoi 


Barton 


mentis  brief  they  a 


intervals  of  the  Goverj 


Qy  this* 


n, 


prohibitions  except  for  competitive  bidding 


n 

j 


A  1 


> :  « »- 
Uli  ufl 


*• 

--M7  saployeu  to  prevent  s l.iu i la r  Sherman 


?'A 


Th« 


*.  )n  vh»t  tho  Oov 


•WBIWt  Oftyn .  Thn  n  l/i  what  vo  na  j  t 


M 


t1V 


0 


t^in  d«cra®  Adequate,  ample,  ovon  without  tho  compos- 

^ding  ny»tom. 

jjov,  1,10  J'if,t  oay  a  word  about  competitive  bidding  • 


th0 


pH 


C 


}0 


M 


ttern  ttt  this  tlmo  of  this  no  homo  Booms  to  bo  somewhat 
,  but  It  Itn't  cloudy  m  fact,  and  I  want  to  road  It 


to  J0U- 


During  tho  summ/iti 


of  thio  cqbo  Mr.  Wright  said 


T  see  no  reason  why  pictures  should 


bo 


s 


old  competitively 


judgo  Bright  asks: 


"What  do  you  mean  by  that?’* 


Mr.  Wright  answered; 


Putting  pictures  on  the  auction  block  does 


not  app;;<  '-o  mo  a3  anything 


is  Inconsistent 


with  the  purposes  of  the  Shenn 


I  do  not  380 


why  they  should  not  go  on  the  auction  block.” 

That  is  tho  origin  of  the  competitive  bidding  provisions 


of 


doer oo  - 'i  '-.l  we  le  inserted  there  in  a  request  of 


government  counsel  made  in  summation. 


It  did  not  spring  full-fledged  from  tho  brain  of  the 


;udges  who  cons viituted  the  statutory  court;  it  sprang  from 


the  lips  of  Mr.  Wright  as  I  read  it 


4  y 


to  you 


Wow,  what  is  our 


position  about  it?  We  do  not  wish 


o 


T  Yip  A  A 

U  JL  U  ^ 


sli 


r> 


V  --»  m 


ive  biddli 


r.i  a 

1  J  *  i 


death  sentence,  which  would 


A 


If 


M,r  Ignore  hollow  with  Colonel 


FVirtori  ttv«  ti  thl* 


,%e 


fi 


i\y 


udoqunto  ^ri  injunctive  provisions i  don’t  lot 

horo  glv#  y°u  Idon  that  vo  nre  trying  to  foment 


c 


tl*'1 


vo  bidding.  Wo  nro  talcing  it  becauo©  the  court 


P 


,.o 


§o 


fjtos^ 


tho  doao  and  proscribed  tho  done  as  ono  of  th© 


a 


toP° 


l^ch  caused  It  to  dony  the  Government* e  request 


/i 


\)90 


tt>iy  to  ruin  us  by  tho  divestiture  vhtch  tho  court 


vo. 


farted ' 

i  fH  * 


ogroo  that  no  greater 


Is  going  to  be  done  by 


M 


•l/i  l 


,f  it  vlth  tho  reservations  in  the  decree  of  jurtsdic 


do”* 


Vo  agreed  that  probably  It  can  be  made  workable- 


w 


,0  th 


*,ilc  It  ought  to  be  tried.  If  any  of  those  untoward 


goquoncoa  result,  the  court  has  retained  jurisdiction  to 


c^Q 


thorn 


and  to  alter  tho  form  of  this  relief 


0fl.S0 


flow,  that  brings  me  then  directly  to  the  guts  of  this 
Tho  Oovemnon -  another  case,  nob  so  lucid 


the  °ne  I  road,  that  extensive  experience  shows  that  the 
decree  below  is  inadequate. 

I  have  listed  on  page  34  of  my  brief  eight  topics  which 
I  wish  I  had  time  to  run  over  and  consider  with  your  Honors 
separately-  Let  me  sum  it  up,  however,  because  that  clock  is 


going  a  round  fast  .  Let  me  sum  up  by  saying 


tna  t 


eight  separate  and  distinct  prohibition 


s  in  this 


decree  that 


I 


jvivo  outlined 


rl]fe  at  thoao  ngroomentn 


O^ly 


rO' 


lit 


thoy 


th* 


t 


joflda  nie  to  Juat 


<V*’at  th« y  nro,  and  thoy 

l0h  the  0ov«rnjaont  #ny«  vna  thf 

P°0t  tho  vhol<*  thing  out,  and 


Th8re  is  a  finding,  PlndIng  ^ 


to  price 


flX*n£ 


concludes 


tl°n 


Vlth  the  run  and 


that  in  connec- 


thlo 


resu 


nearly 


flying 


fl9 


c 


0ul<3  be  obtained. 


f’op  the  first-run  theaters 


That  is  a  curious  finding. 


■^•t  la  not  a  finding  of 


fflO 


n0pOly 


It  Is  a  finding  of  vhat? 


That  as  a  result  of 


tnl3  pattern,  which  the  court  n 
£he  defo^a^®  vere  doing  vhat? 


uprooted  by  Injunction 

They  vQre  trying  to  got 


the  most  revenue  possible  out  of  th«  p^o*. 

P  '  ■  .  1 '  Wle  1  irst-run  theaters 


a  dm  1 


and  that  is 


a 


n  that  comas  down  to:  and 

1X|U  ’  na  uh9n  y°ur  Honors  are  referred 


t0  that  Finding  72  tomorrov 


<~1'u  '-U'-'U  you  come  to  consider 


in  your 


y  —  »uun  juu  uome  no  com 

chambers,  I  ask*  vm,  4.- 

’  olc  -,ou  '-0  carry  with  you  the  recc 

vhat  I  am  now  .  . 


r-r  the  subject  of  that  somevh/ 


curious  finding 


Mow,  why  do  we  have  to  have  a  destruction  of  Integral 
X  have  sc  far  uold  your  Honors  uhe  reasons  which  justified 


court  below  in  saying  that  integration,  at  least 


of  de  strut 


I 


C0t 


lid 


roat  *  noro  and  nplr  t-ho  n*. 

no  Oovormnont  to  shov  why 


in 


thn 


t 


much 


of  tho  situati 


tho  statutory 


court 


guilty 


o 


f 


*ny 


go  further. 


The  statutory 


rt 


flbUse  of  discretion;  but  I 

0„ao  on  normative  finding.  I  don't  believe  't  has 


0<jP 


®on 


up 


point,  i  read  it 


Total  divestiture  vould 


injur I 


to 


th0  corporations  concerned  and  would  be  damaging 

tQ  the  public. 


That  Is  the  criterion.  Why  does  the  Government  say 

tnat  the  statutory  court  abusedjlts  discretion  In  making  that 

£jndinS?  Kcv0  y°U  lleard  any  evidence  adduced? 

X  vi  11  tell  you  vbefc  the  reasons  vere,  some  iof  them  —  I 

can«t  go  Into  them  all  --  which  prompted  that  court  affirmative 
jy  to  find  tnab  "JV  •  vould  be  Injurious  to  the  public. 

,  1:?3t  a  few  of  them. 

It  ^ould  reduce  the  quality  of  the  pictures  for  the  reason 
t^at  without  the  backlog  of  these  showcase  theaters  that  you 
have  hea:  described,  no  company  could  afford  to  risk  the 


expenditure  of  the  several  million  dollars  which  now  Is 


the 


cost  of  producing  one  of  the  first-rate  feature  pictures 
that  have  gl  ven  Mo-n os  uhe  markets  of  the  world  In  moving 

pictures . 


How, 


T 

a 


isftsupo  my  words  when 


T 

j. 


say  that,  your  Honors 


That  is 


wra  • 


Jm  T*  *) 


roc or a 


n  c  ?q 


tha  t 


1  a  tne  cacklo.?  cf 


tnrt 


t 


JK 


r<3P 


0t)OUt' 


poo 

C  /  *1 


onormoun 


part 


fi?1 

{it9 


t 


of  tho  r°vonuo 

run  theaters,  thoy  alvayo  ov 


»  nnd  whon  thoy 

thQ  t  Vo  riAi 

KOt  °u*  Of  thoao 


t 


run 


theaters  aro  the  great  ahow 


that 


r&e* 


t  c 


92 


,tlM  °f  th°  C°Unt^  and  rePreaBnt 

an  enormous  invest 


0f  capital  In  theater 


j»a 

But  I  a®’*  t<>  get  off  on  a  „ 

eidetraok 


i  ■■  ”*“* . .  ■"“*  "“»*•*  w  „  „„ 

«-«.  •«  «—  »-  -  «...  „  b,  „amM  M  ^ 

(  t  _  _  i  i 


prompted 


(}0V® 


rnaient  on  the  other  side 


jt  will  reduce  the  continuity 


flow 


pro 


duct.  ^hat  jS  because  the 


ownership  of  these  theaters 


glves  us  the  opportunity  so  to  handle  our  product  that  we 

sw>  3h0W  lt  ln  thea®  theat8r3'  8h0w  it  for  the  benefit,  as 

I  shall  point  out  in  a  moment,  of  the  subsequent-run  theaters 


run 


ana  by  reason  o  our 


ownership  of  the  theater,  vre  can  do  Qxactlj/  what  Colos,el 

Barton  so  eloquently  pointed  out  was  a  necessity,  keep  a 

continuous  flow  of  pictures  both  for  our  own  benefit  and 

th©  benefit  oj.  f-es  subsequent-run  people  who  come  after  us. 

The  subsequent -run  people  —  and  now  X  am  talking  about 

0 

the  public  would  suffer  terribly.  You  heard  described,  and 


X  will  not  rspest  it,  what  these  theaters  do,  these  first-run 


theater 


J 


n  W 


n  * 


-»  A—  ^  ^  «|  _  J)  I 

.  .  .v  :  ni  v 


tion  of  tne  product 


•  ft  0  ZB  fcC© 


I 


,l)» 


lie 


ity 


from  the  first 


®howlng 


l 


>u 


fill 


oftj 


the 


1 


p 


,r° 


A 


gent 


stuff 


f* 


rfl 


t 


run 


* j,rMt  *, 

■  ■  ,hr“®  «.  ^ 

«tat.  l|Ch  auppounda 


and  what 


That  enables  Colonol  Bort.0 


that  do 


thot 


and 


friend  Thurman  Arnold 


cll°nta  and  mp 


retf' 


ard 


0-‘ 


4* 

V 


e 


*Vl° 


station 


central  advertising  J 

^nateg 


Clients  r-, 

Zo  r«ap  the 


oh  9 


ownership  of  thea 


from  that 


Nov 


I  am  not  alone,  y0ur  Honors 


ter: 


ribie  consequences  that  would 


P°inting  out  the 


I 


.v 

U 


old  y°u 


In  my 


re3ult  from  this 


pivestit 


re 


venue  and  the  only  profit  we  make 


argument  that  30  yds 

J  Percent  of  0l.  - 


pro 


auction 


Why  is  that? 


Lt  be-ause  we  have 


this 


theater  ownership  of  enabling  us  to 


system  through 


-pend  the  miiuons 


<3oUars  that  have  been  required  in  rising 

these  pictures  without  raising  our  prices 


of 


costs  to  produce 


to  the  public 


one 


The  little  man,  as  Mr.  Raftery  i;o  a 


you,  can  still  go 


pi c  tur  e 


u ©I its,  if  he  imnts 


until 


it  gets  dovn  to  a  third  or  a  fourth  run  theater,-  but  reducir 


the  quality  of  those  pictures, 


u-re  of  them,  and 


you  will  lose  that  market  abroad 


When  that  happens,  what 


u,  r  v  n  ■. 

Tic^  k.-  M  'Si* 


#  JT1 

J  s 


\ 

V 


«  # 

*  ( 


1 1  ,  ,  M,  ; 


-1  nno  no 

w  ..ic 


lid  U  J 


to  the  public  that 


ri  r*  h 


*  W 


H 


J  *  1 


-V  .  J 


-w-.'v  30  c  te>  f 


'MO 


s 


entortainingly  and  convincingly 


0 


gooplGt©  collnpa 


°^ovod  you? 


There  will 


I 


Id 


that  I  vqs 


alono 


that 


I 


you  vnau  uovernmont  counsel 


the 


refusal 


to  Stmt,  tt.  « tt»„„  Mu  n 

„f  discretion  *  tt.  „„  „  „„  ^ 

ypst  he  said: 


This 


nVe  ask  for  this 


consent  decree  rather  than 


have  a  litigation1 


and  j  continue  to  quote  -- 

"with  the  possibility  at  the 


®nd  of  the  chaos  that 


might  result  from  divorc 


ement . 


In  the  face  of  that  rha  a  ~ 

’  he  Attorney  General  tells  us  that 
the  statutory  court  was  guilty  of  abuse  of  discretion. 

There  remains  but  one  thing  to  say.  As  a  counsel  of 

desperation,  ohe  Government  throws  in  the  contention  that 

vertical  integration  is  illegal  per  se.  How,  your  Honors, 
justice  Holmes  once  said,  as  you  well  know,  that  this  Court 
vas  not  a  mouthpiece  for-  the  economic  principles  of  Herbert 
Spencer.  Aelther  is  it  a  mouthpiece  for  that  school  of 


aconomists  who  believe  that  vertical  Integration  ought  to  be 

% 

g truck  down. 


Indeed 


LI  * 


there  are 


cases 


In  my  brief  in  which  this 


V  &  A 
^  X 


*  M 

A 


But  1 


f 


p*««r“ 1 ,on  **  *UOh  °an  bo  °tril<5,c  dovn? 


#  1 
T 


I  I 


Idoa 


JCC 


foo?0 


ding  that  question. 


talco 


VllS 


"j  yji 

th°  Loh,«h  v*noy  0(100. 


vaxxo 

""  t50:'''t0d  raonoP°llst  that  hn<J!„  Hn 

000  °^rooood 


oV 


, ,ro  business.  They  engrossed 


tho 


oal 


in 


tho 


tran8portati 


ness* 


ingle  monopoly  exclusion  that 


^  pom 

belnS 


the 


in  the  vorld 


■KTiT*  oth°n  human 


There  the  court  decreed  disintegration. 


2  anpletfe  failure 


bene 


to 


* - -  w  JL  i 

have  a  situation  which  discloses  the  sl,ghtl 


exc 


features 


graving  sustenance  from  us. 


xn  --  and  It  is  not  without  sienifMna~,rt„  . , 

cance  that  neither  one  of 

thm  was  authorized  by  his  organization  to  ask  for  the  disinte¬ 
gration  which  the  Attorney  General  prayed  for. 

That  is  deeply  significant  because,  as  „r.  Arnold  8tated 


on 


argument 


50 


organization 


didn’t  believe  in  disintegration 


Lehigh 


!  factual  features  of  this  case 
aa  I  have  briefly  outlined  it 


our  Honors  will  find  the  norm 


cause  you  to 


\  p  r  y 


0  ' 


u  I 


r\ 

V/ 


dis 


ntagrati on 


‘ilUipX 


* 


<= 


*u 


your 


conf^ 


on 


the 


ently 


^  appeal  this  ^ 

'  J  dSa9Dt  b«  affira^ 

(Whereupon,  at  4 130  o!Ciort_  ^  _ 


ask  that 


entitled  causes 


clock  p 


£*guaent 


vas 


8 


until  10 .  r\A  . 

^  *03  0* clock 


nesday 


) 


F  e’o  r-ua 
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IN  THE  SUPREME  COURT  OP  THE  UNITED  STATES 

Ootobor  Tonn,  I947 


STATES  OF  AMERICA,  , 

0 

Appellant ,  » 


VQo 


PICTURES,  INC,, 


ot  al, B  , 

Appellees ,  l 


ft 

4 


^°*  ?9»  et  al 


Washington  9  D.  c* 


February  11,  3.940 


national 


REPORTERS 


17C0  PENNSYLVANIA  AVE,  N.  W. 

9  Jr 

WASHINGTON  6,  D.  C. 


ON  nKRAlJ  OF 


A4  I 


By  Mr.  Byrnon 


By  Mp.  Sonnott 


( rebuttal ) 


299 


* 


233 


Appellants, 

V3c 

THE  UNITED  STATES  OP  AMERICA 

Appellee. 


t 

# 


t 


0 

0 


3 

0 


* 

a 


Washington,  D»  C., 

Wednesday,  February  11,  19^8 • 

Argument  In  the  above-entitled  causes  was  resumed  at 


12s 05  o’clock  pam0 


ffl 


gaS™ 


: 


The 


Chief  Juatlco 

i  Honorable  Fred  M.  Vinson, 


an 


A* 


„cl.t,  Ju.t,c.  Black,  Haag,  pr4nkfurt,r, 

l^urpW'  Rutledge,  and  Burton, 

ppEARANCES: 

(The  seae  as  heretofore  noted.) 


Douglas 


235 


££0C  EEPIH08 


86 


Oni t 06 


SXA 


t  eti 


9? 


/JO 


Paramount  Pictures.  ot  al!  Loov 


Inc 


o 


pore 


ted 


0 


t 


fll 


•  9 


States 


America:  Paramount 


e 


t  ** 


Uni ta<* 


States 


America;  Columbia 


tures , 


©t 


• , 


vs 


tod 


States 


of  America;  United  Artists  Corporation  vs. 


0J1 


jtad 


States 


tures  Company 


VS 


^nlted 


States 


America;  the  American  Theatres 


0t  al" 

Associat100’ 


at 


sl 


•  t 


States  of  America 


.  v.  C.  Allred, 


et 


al 


•  # 


.  the  United  States  of  America  • 


The  Cleric:  Counsel  are  present. 


ARGUMENT  ON  BEHALF  OP  TWENTIETH  CENTURY-FOX 


By  Mr.  Byrnes 


Mr.  Byrnes.  May  it  please  the  Court  — 


The  Chief  Justice.  Mr.  Byrnes. 


Mr 


.  Byrnes.  I  appear  in  behalf  of  Tventieth-Cenuury 


pox 


National 


Because  I  hope  to  cover 


many 


vhat  I  regard  as  a  short  time 


close  as 


possible 


to  the  notes  I  have. 


pirst,  I  vant  to  say  that  these  defendants  do  not  urge 


connection 


Ain©  different  distribution  and  sales  practices  and  se^s 


up  a 


xiev  method  of  competitive  bidding  for  pictures 


paragraphs 


of  Section  III  of  the 


decree  and  paragraph  5  dealing  with  holding 


s  in 


ls38  than 
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Olftrioft ,  and  pa  rn  graph  6  prohibiting 

„)tP*n,10n  °f  th#ntBr  h°WlngB  bo  .lolotod  from  the  dacroo. 

jn  glnal  ond  nniendod  b!  11b  t.he  Oovornmont  ohargod 

„  i» °n 011  ° 1  y  ln  tl’*  Pr°d U0 *' 1 0 11  of  motion  plotureo.  H wovor  in 
tt,e  0XP#lSltln8  c0,lrt-  '-ho  Oovornmont  conoodod  thoro  vao 

„onoPoly  1n  prf"1uct1r,n.  ln  th]0  Court(  n  haB  j»nfltatod  tte 

adml"10"’ 

Iha  remaining  allegation,,  of  unreasonable  reotralnt,  with 
thfl  exception  of  a  f6v  pooled  operations  of  thoatree,  were  lim'te  i 

f0  the  field  of  distribution. 


The  pooled  operations  grew  out  of  the  financial  difficulties 
experienced  by  the  industry  during  the  depression  of  the  early 

jO's-  They  have  ®lready  been  completely  dissolved  by  all  defend¬ 
ants-  They  present  ,.o  Issue  on  this  appeal. 


unreasonable 


found  by  the  court 


3xi3^  of  distribution  have  been  enjoined 


This 


defendant  accepts  these  drastic  injunctions. 

Since  the  Government  now  seeks  to  force  the  major  defendants 


to  divest  themselves  of  their  theatre  holdings  because  of  the 


questioned  distribution  practices,  it  must  be  emphasized  that 


these  practices  did  not  have  their  genesis  In  the  ownership  of 
theatres  by  the  major  producers.  Fixed  minimum  prices ,  clear- 


v  Ct .  L  J  30  tci  '-h,  have  been  the  language  and  the  common 

practice  of  the  motion  picture  industry  from  its  birth. 


The  Government  rocog /iized 


1 1  z 


weakness 


T>  f  T 
✓ 


Dl^G 


t*  dlV#,t',  'rS  UP°n  th««  unreasonable  restraints 

*en  11  “nd®  no  sho',lng  that  tho  restraints  grow  out  of  the 
-jernhiP  of  theatres. 


Therefore,  in  i 


brief 


Government 


that  auch 


P 


notices  as 


minimum 


prices 


runs 


"began 


s 


ometim 


03Chibitlon  field". 

It3  °vn  asseI*^i°n. 


°f  the  major  defendants  into  the 


omplaint  the  Government 


In  paragraphs  114  and  115  lt  allega3  that  these  were 

egtablished  practices  as  early  as  I9I5.  The  undisputed  record 

8tloVS  that  none  of  the  major  defendants  owned  a  theatre  until 
1919,  and  the  defendant  Pox  did  not  acquire  its  initial  interes 

m  theatres  until  I925. 


Two  other  circumstances  should  be  emphasized  about  these 

allegedly  unreasonable  restraints  in  distribution: 

First  -  The  record  shows  beyond  dispute  that  these 
distributor  practices  have  been  followed  by  all  distributors 
alike,  whether  a  distributor  was  Interested  In  exhibition  or 


Second  ~  Tt  also  shows  that  these  alleged  restraints  in 
distribution,  all  originating  long  before  Fox  owned  a  single 

theatre,  did  not  apply  simply  to  theatres  In  competition  with 
theatres  owned  by  the  major  producers,  but  were  required 
of  all  exhibitors  wherever  located  and  whatever  their  competi¬ 


tion 


k 


37 


pod t ting 


^*0t*  un^oubttdlv  inn 

Ay  tnfluonood  th<>  01 

vh»n  foun.l  "that  the  ovno  rah l p  of  auoli  than  W*« 

"0t  0M“te  0,>  °'U'3<>  thn  Ulagal  restraints  of  trade  found 


vy 


\,U0  Court". 


That  finding  of  the 
-ont’8  ooun8®!  haa  in  no 


V01,y  able  court  below,  which  Oovorn- 

«hovm  to  be  contrary  to  tho  ovld®nC® 


n  o  pa  ru 


troys  tho  basis  of  the  o«i— 

n®  Government ‘a  cla 

thefltre  ownership  and  fUm  production. 

6'  v'ou1■<,  nnt  contend  that  divestiture  would 


of 


t’omedy  in  an  anti-trust  suit. 


I  do 


c  on  tend  it  is  not  an  appropriate  remedy  in  this  caoe  vhoro  the 

oxp0d1tln,r'  COl,rt  ha3  f°™,  and  the  record  clearly  shova,  that 

the  rosvralnts  arla©  not  out  of  the  common  ownership  of  pro¬ 
duction  and  exhibition,  but  out  of  the  peculiar  relationship 

that  exists  between  distributors  and 


exhibitors 


T-  expediting  court  quite  properly  shaped  its  decree  to 
meet  the  restiaints  found  to  exist,  and  not  a  priori  abstract 


ideas 


government  on  divestiture 


relation  to  the  restraints  found  by  the  court.  The  court  not 
only  enjoined  those  restraints,  but  it  introduced  the  affirmati 
equirunent  of  competitive  bidding  to  prevent  the  recurrence  of 


Yi 


those  restraints. 


The  Government  opposes  the  court Js  remedy  of  competitive 
bidding  and  ar^s  instead  for  divestiture  of  theatres.  I  contend 


that 


Is  neither  sn  alternative  nor  a  suit 


able  substitute .  A a 


too?* 


competition 


th<> 


rfflOTtblV  fr°n  the 


v 


tgSsm*  P^ohaotnr, 

U01ng  power 


n0vco®or  t0  industry. 


th°  n<,Vcon©ro.  Transferring  the 

to  a  chain  of  oxhl^ltoro 

would  not  bonoflt  a 


numerous 


v-h0  aro  n0^  Pa**tles  to  this 


chain 


in 


instant 


®&3o.  Divestiture  Is  no  remedy* 


unreletoo  to  the  restraints  found 

difficult  to  understand 


punishment 


It  1 3 


ojnpetltlve 


l 


0  • 


n 


June  1946 


fco  [exist. 

th e  Government 1 s  ob  j  ec  1 1  n  1 
attorney  General  stated  this  proposal 

io  the  filing  of  tho  opinion 


He  was  mistaken 


complaint 


Davis 


competitive  bidding 


During  the  trial  Government's 


counsel  stated  Its  advantages 


Proakauer 


Hr 


aright,  I  do  not  see  why 


uey  should  not  go  on  the  auction 


block. 


n 


talk  here  about  the  paternity  of  this  child 


But  it  is  no  child 


court 


was  undoubtedly  aware 


at  a  Federal  Trade  Commission  conference  of  exhibitors  held  in 

1927,  after  discussing  the  divestiture  of  theatres  by  the  major 
producers*  the  independent  exhibitors,  according  to  the  reports 

.f  Jne  Federal  Trade  Commission,  did  not  approve  a  resolution 


Adopt  a  resolution 


r 


ec 


pending  dlvoatituro,  but  0 


ending  bl 


I  do  not  thlnlc  that 


finality 


that  the 


,0jjiody 


oapotitlvo 


jov  ^  **  8®vo  reasonable  promise  of  being  such  a  cure* 

rlr  tton  °f  thl3  d9fendant  that  the  har3h  provl 


bidding  ia  an  absolute  cure.  Tho  court 


It  13 


3 


Jon8  of  the  decree  prohibiting  nine  distribution  practices 


f  0 


un d 


adequate  to  satisfy 


8 


reasonable 


of  the  Government.  However 


court 


veiow  has  required 


bidding 


r«ot 


ask  for  it; 


Government 


it.  The  court 


it,  prescribed  the  nedicine;  we  accepted  it,  and  we  say  that  we 

ara  entirely  willing  to  give  it  a  fair  trial  and  will  cooperate 

>0  make  it  successful. 

yesterday  the  question  was  asked  as  to  the  arbitration 


machinery 


established  after 


the 


1940 


fiedure  for  the  determination  of  the  controversies  whi^h  h.--,  - 
necessarily  arisen  -n  such  a  complicated  industry. 

j.  nd  y o n ,  as  has  been  stated  her©y  the  comple-inl 


upon  which  this  case  was 


establishment 


administered  under 


W 


he  American  Arbitration  Association.  This,  I  repeat,  was 


sxpressly  asked  by  the  Government 


^revisions  creatine  such  a  syaton  vei 

w  V 


incorporated  in  th 


0 


on* 


ent  docroo. 


on 


vjO^ 


31 


tribunals  voro  on  tab! 


o*c 


1n  vlUoh  moot  of  tho  defendants  hod 


of  I065 


nerve  on 


arbitrator** 


¥ 


ifl&5 


bad  boon  begun 


104 


4l6 


to  cieoranco  controversy 
some  relief  vaa  granted. 


four tho  related 


?R3 


made;  in 


ITT 


1  have  U3od 


tho  date  November 


ftaditional  arbitration  proceedin 


1,  I945.  Since  that  time 


£3  have  been  instituted  so 


347 


made. 


Moreover* 


und6r  the  procedure 


sot  up  by  the  consent  decree , 


board 


established  which  vas  appointed  by  the 


Court  consisting  0f  three  prominent 


of  the 


bar 


137  avsr 


*aae  -ny  the  various  local  tribunals . 


In  view  of  the  nno^i 

question  asked  yesterday  by  Mr.  Justice 


frankfurter  as  to  the  operations 


of  this  system  and  the  awards 


made  under 


an  exhibi  t  which  was 

inti oduced  in  the  trial  as 


16 


niieh  analyzes  the  operations  of  the  arbitration  systam,  analyzes 


the  nature  of  the  nnwt-v,,.. 

ne  c trovers les  which  were 


submitted 


summarj 


awards  and  other  dispositions  made 


of  the  oases  uhleh  were  Instituted 


rhe  Government  has 

*  m  S*4/ 


conceded  that  the  system  worked  veil 


\ 


rt>  t 


in 


tho 


trJnl  °0V8»’ntnent 


v Itlxl row  th o  oonaont  which  lfc 


given  to  thn  ~  *. 

pr<’'rI  th0  °»tnbu8hl 


(Of 


QO*6 


its  discontJnuancetHB|| 

Ve  say  that  tho  reoow 


support  for  this 


of  tho  oyatem  and  aslco^ 


ohov 


that 


of  the 


rnment 


oc 


ca8 toned  hy  reasons  of 


Patontly 


system 


strategy 


Frankfurt 


rather  than  substance* 


for 


vithdraval 


®id  the  Government  gives  its  grounds 


Mr.  cymes 


1  will  read  r 


Mr 


tri¬ 


al  • 


jNov,  Mr 


that  our 


refusal  to  go 


of  the  kind  I 


ymour  suggested  Tuesday 

0nt>  viuh  an  arbitration  proposal 
have  just  discussed  is  also  a  strategic 


position  on  our  part,  and  ve  do 
I  do  not  know  what  the  strategy 


n 


is,  but  the  tactical 


considerations  such  as  this. 


a 


case  of  this 


1  submit,  should  have  no  part  in 


importance,  which  vitally 


the  operations 


0f  an  entire  industry 

particularly  ts 


below 


tated 


in  its  supplemental  opinion; 


recommend  that  some 


cumbersome 


tory  court  litigation  and  to  preserve  the  practical 

ntages  of  the  tribunals  created  by  the  consent 


The 


on  jor 


thi9 


**fend/\ntn 

thlnk  «  Ufco, 

ala°  Join  In  . 


nt*in 


thot  tho  othor  defondanta  in 


fl0vernmont  itsolf  vhioh 


cyotom 


Thus  it  in  tho 


6° 


,cr°° 


toftntnat 


r°°ponoibl 


language 


in  tho 


tho 


should  now  magnify  admlnl 


and  I 


that  counsel 


the 


Government 


Tes 


olved 


opposition 


1 


but  for 
>  easily 


Frankfurt 


beyond 


it3 


power  to 

P°se  such! 


Court 


gent's  opposition? 


a  system  despite  the  Govern 


Mr 


The 


oourt  below 


justice  Frankfurt 

Mr.  I&rnes :  Yes. 


er 


-hu.,  i  a  had  no  power? 


Frankfurt 


Mr .  Byrnes :  I  c  ontend , 


ffrSBIhave  vq  power? 


may 


the 


it  please  your  Honor,  that 


machinery 


consent  to  its 


tribuna 1 


j^g  Tn»  ■■  ^ 

Co  -  ■  °  shedj  and  when  the  defendants 
a  lishment,  the  machinery  would  be  provided 

into  which  any 


complainant 


It  would 


supplant  the  remedies  of  the  law. 


No  one  would  contend  that 


for  a  moment 


Any  complainant 


Departi 


of  Justice,  whe 


reasonably  warm  welcome  is  assured  in  the 


Anti-Trust  Divis-»on  ,r,u 

^ -on‘  -hat  would  not 


be  taken  from  a  complainant 


B««  *M*  tf°UW  Pr0V1<5°  Bn  MPodttioua  method  for  dlopoaing  °r 
e0ntrover.le.  which  ^  nn  :  ^  outl,n9d  heretofore 

»«4  tW  °Xt°nt  0f  Vhlcb  10  tndicatod  by  the  number  of  W®08' 

justice  Frankfurter j  In  oth#p  word8)  you  thtnlc  the  D««J 

took  too  njippQy  gk  1f » 
c<,urt  W  v,ev  of  this? 

Hr.  Byrnes:  j  do. 


justice  Rutledge:  As  j  understand  you,  even  If  the  p*>- 
vjsl°n  v9re  included  in  the  decree  despite  the  Government's 
opposition.  It  would  have  to  be  subject  to  the  consent  of  all 

^  defendants. 


Hr .  Byrnes :  All  of  the  defendants . 
justice  Rutledge:  Then,  it  would  - 
Mr*  Byrnes.  Hot  necessarily,  but  here,  the  question,  1 
submit/  Mr.  Justice  Rutledge,  here  the  defendants  are  willing. 

the  five  major  defendants,  i  3ay  ..  and  j  have  n0  right  to 


gpealc  f  0I>  j ^ e  °t  ei*  three,  t  , 


tflll  join  —  because  this  defendant  has  accepted  the  remedy 


bidding 


c 011/1 1'  0 0 1 0  w  dealing  with  the  flUftcedlv  unreasonable 


restraint  in  distribution, 


Government 


calces 


•  oc  unwarranted  statement  that  thereby  this  defendant  has 

admitted  violations  of  the  law,  which  really  places  it  beyond 

the  pale  oi  judicial  clemency. 


I  disagree. 


That  argument  is  not  justified. 


_ 

i.lO 


0^1 


r ranc a 


and  formula 


V- 


are  generally 


,n0on»l,tent  vUh  !-h0  ronod,  of  competitive  bidding  on  n 

^tro-Oy-^ontre  bool,  prov,de(,  by  thB  8)cp8dltlng  court  and 

^Djeb  v°  nal<1  uo  oro  v tiling  to  try  and  bollovo  «o  can  malco 

„orlt«  0ur  nC°eptanoe  of  tho  prohibition  against  those  practices 
,s  not  an  admission  of  wilful  violation  of  the  lav.  It  »B 
pr0of  of  our  villi ngnoss  to  cooporate  In  the  hope  that  ve  can 
3oiv0  t|e problem  that  beset  this  industry. 

n! ' '  r®a^rfiint8lcomplalned  of  in  the  industry  arise  not 


from  wilful  wrongdoing,  but  from  the  complexities  of  the 


paradoxically  from  the  pressures 


ompetition 


That  the  < 
3 it nation 


this  to  be  the  true 


4-  A  X*  War  1 0 


against  the  industry  in  a  civil  and  not  a  criminal  suit* 

in  (this  connection  I  call  attention  to  the  consent  d&cree 
of  19^° *  xt  Provided  drastic  prohibition  against  block  booking, 
blind  selling,  franchises,  and  so  forth. 


was 


after  the  year  1942  unless  the  other  three  defendants  also 


bound 


IPha 


j> _  j  ^jmn~.<3e>rvka  ril'd  not 


agree 


Therefore,  the  injunctive  prohibitions  were  not  bind  1 ^ 
upon  the  major  defendants.  But  the  major  defendants  are 
demonstrating  their  cooperative  attitude  by  continuing  to 
observe  the  agreement  between  the  Government  and  the_  major 


?llr) 


in  P  rtant  particular,  though,  v©  submit  that  th© 

tor*8  of  t]  docroe  should  bo  olaririod.  In  the  d©cro©  as 
f5Dflliy  entered,  the  court  prohibited  any  ©xpansion  of  their 

tti©fltre  holdings  by  tho  five  major  defendant8. 

in  their  opinion,  tho  court  had  previously  declared  that 
it9  decree  should  "not  prevent  a  defendant  from  acquiring 
th0fltres  or  Interests  therein  m  order  to  protect  Its  invest¬ 
ments  or  In  order  to  enter  a  competitive  field;  If  In  the  latter 
cl£iss  this  court  or  other  competent  authority  shall  approve 

tne  action  after  due  application  is  made  therefor." 

And,  subsequently,  upon  a  bearing  to  review  the  proposed 
terms  of  the  decree,  uhe  court,  speaking  through  Judge  Hand, 
bluntly  announced  that  it  did  not  propose  to  ban  all  expansion 
of  their  theatre  holdings  by  the  defendants. 


Further,  after  the  entry  0f  the  decree  in  Its  final  form. 


court 


language 


expansion 


that  of  tho  opinion  on  the  same  subject,  whereupon  Judge  Hand 


declared 


theatres 


•-his  arrangement  bears  too  hard  on  any 

"  1  i;  v  1  situation  you  can  still 


„oj5ie  to  court  and  ask  to  modify  where  the  specific 
right  to  modify  in  this  respect  was  not  preserved.” 

It  is  clv.sr  that  the  court  felt  that  the  defendants  had 


the  i  Ight  to  apply  to  tho  coi  *i  for  an  approval  of  an  expansion 


P1  iG 


3 


f  ** 


theatre 


s 


vaa 


-IIUO0  oases 


VV  | 

Hovovor,  ve  think  th0 

,  °  clocp°°  should  bo  amended  to  conform 


v 


languago 


ing  of  tno  lovop  court 

t0  the  approval  0f  the 

decree.  I  submit  that 


opinion  and  vith 


understand 


expansion 


court, 


stated 


Court 


confon 


Case, 


court 


ing 


— uutimaeives  ox  vneir 

interests  in  theatres  or  to  ■« 

increase  such  partial  Interests  to 


reasons 


n  our  brief,  and  3o  veil  stated 

esterday. 


Seymour 


■  I  could  not  hone  t* 

p  00  Present  them  with  equal  clarity 

or  force,  but  I  hope  that  vm  v 

j  u  believe  I  would  be  equally  earnes 


presenting  them  if  i 


ime. 


adequacy 


of 


brief  and  have  been  reviewed  bv 


court 


others.  We  can  all  agree  that 


the  remedy  of 


ivestiture  has  normally  been  limited  to  the  correc 


tion  of  monopolies  generally  created  by  predatory  practices, 

vhich  can  only  bs  climimtea  by  that  extreme  re 


cas 


experienced  and  able  tr?s 

held  that  divestiture  is  i 


has 


inappropriate  to  meet  the  unlawful 


1  pa 


♦  ntfl  which  it 


h>vi 


•  To 


md  to 


of 


vhl^*  It  h«ia  tnjoi iv  i _ 


mihI  i .Vi* »  OOnt ! nuuflO® 


Tho  Government  off8r8(. 


no  proof  —  it  can  make  no  contention 


i,tv 


*  tho  dofendAntn  Ac 


‘pupod 


a 


prodntorj  praotloes.  Thl, 


n  single  ono  of  their  theatres  by 


a 


applies  to  open  towns  &nd  to  tho 


c 


•jpood  towns,  moat  of  which  nr 


&re  limited  to  tho  small  towno 


I  Xt  W<WM  b*  “  "0V  doctr,no,  without  tho  sanction  of  any 

Pr®°®d9nt  Bn<5  COntrary  t0  tho  ruling  of  this  Court  in  the 

case^ 


that 


paired  without  the  „8e  of  anj  unrea30mble 


w°uld  order  tho  divestiture  of  property 


or 


predatory  practices. 

lts  argument  as  to  monopolization 


0n  tho  the  ry  that  all  of  tho  major  defendants  have  so  completely 


c 


oordinated  their 


ma intained  them 


guch  reciprocal  I’flvUeges  to  each  other  as  exhibitors  that  they 
B0J  all  bo  regarded  as  a  single  business  unit. 


sustain 


contention  and  1 


ijtpeditin^  court,  has  found  to  the  contrary.  None 


35 


tockholders 


own 


as  a  large  fraction  of  one 


percent  of  the  J our  major  defendants  with  the  exception 

of  one  stockholder  who  may  own  as  much  as  one  percent  in  Fox 


defendants 


In  the  Tobacco  and  Standard  Oil  cases  the  defendants 
consolidated  independent  competitors  to  create  a  monopoly 


That  is  not  trufj  here 


h©2*6  COU 


tnsel  for  the  Government  has. 


olffl 


ifl 


pi9 


mg 


ovn  Imagination,  consolidated  five  agGro0° 
created  thla  synthotto  monopoly,  11  k°  •JQC*C 


or  c 


omP®1'1 


to?a  * 


and 


tho 


ns 


talk,  ho  cut  it  down. 

Moreover,  this  argument  of  the  Gov 


ornmont  overlook® 


the 


disagr©® 


un 


disPu 


GOf 


has 


ted  fact  that  there  have  often  arisen  bu3ino 

the  record  ^^^9 

often  been  in  disagreement  with  Varners  ana 

ndent 


among  the  major  defendants.  Thus 


6Sr0S 


3 


vely  attempted  to  license  its  product  to  the 


jndep® 


c 


^peti  tors  of  Varners . 
Even  in  the  Goldman 


vho 


formerly 


was 


param 


ount 


to 


competition 


shows  that 


Fox  induced  an 

t0  open  a  chain  (of  theatres  in  lower  Florida  in  competition 

h  a  Paramount  affiliate. 

The  record  shows  many  other  instances  of  a  like  character, 
ijhese  are  not  the  acts  of  fellow  conspirators  engaged  in  the 
coordinated  operation  of  a  s  ngle  enterprise.  They  are  the 
acts  of  aggressive  competitors  fighting  for  the  fullest  e-pio  L 
tion  of  their  individual  product. 

This  is  a  record  that  conclusively  disproves  the  charge  of 
collective  action  by  the  defendants  in  their  theatre  operations. 


seems 


common 


charge  by  the  Government,  if  the  defendants  had  achieved 

through  predatory  practices  and  unreasonable  restraints  a 


?49 


t 


on 


0poly  ®uch  as 


ov 


Predatory 


oy 


decreasing  competition 


claimed  by  the  Government,  the  n «o»®»ary 

monopolization  vould  bo  Indicated 


aad  Increasing  prices. 

an  increase  in  seven  years  of  4,000 


shova 


th eatrea »  many  of  them  tn  oommunlti 


es  in  which  the  major 


da 


fondants  have  theatres. 


complete 


answers 


Government 


c 


than 


OompatiM 


to  the  record,  are  IndepandentaH 
g0  lustily  amidst  predator,  monopolization. 

The  record  further  shm,„  ...  .. 


according 


case  where  evioonce 

*aS  made  available  to  the  court  -  that  between  1939  and  19^5 
the  av  B  increase  in  admission  prices  was  only  1.9  percent. 

I  *  the  Court  will  look  at  the  record  to  see  how  it 

shown  what  a  difficult  thing  it  would  be 


ascertained.  It  was 


admission 


reasonable  comparison 

ices  in  different  thea 


total 


teuon  and  divided  by  the  total  admissions  in  order  to  asc¬ 


ertain 


course,  it  means 


some 


cities  ths.re  was  an  increase  of  a  much  larger  percent  than  the 
aveiage,  6  and  J  percent  in  some  places.  For  children  there 


ras  no  increase. 


small  towns,  hundreds  and  hundreds,  no 


increase.  The  average,  he 

according  to  the  testimony. 


that 


wao 


1.0, 


Right  here  I  wish  to  e 


antic* oata  an  argument  bv  the  Govern- 


tfi 


£tg  counsel  which 


"*B  D0°n  not  forth 


That 


8 


that  this  la 


a 


oaae 


Interest. 


vhlch  has  been  brought  In  the  gen©**® 


l?o  evidence  van 


Introduced  by  the  Government  that  the 


jjjO 


picture-going  publl0  ^  ^  ^ 


way 


by  the 


belov  condemned 


no  ev 


ence  here  that  the  public  ha3  ^  ^  ^  tnflatIOnery 


P 


rlces  or  that  any  different 


3yetem  would  reduce  prices 


In  addition  to  thi<*  «  4-v,^ 

Is  ther*e  la  the  specific  finding  of 


ourt 


accommo 


nations,  service  and  facilities 


that  every  potential  motion 


P 


patron 


^Ppor  Liur.  ■  r,y  see  every  worthwhile 


flUB  at  a  price  which  meets  his 


individual  pocketbook 


This  Is 


graphically  shown  hy  Pox . 


Exhibit 


the  playing 


B  in 


St.  Louis,  Missouri. 

§ 

picture  that  season. 


Pic  ture 


It  played  in  ?2  theatres 

20 ,  19^3*  It  played  first- 


in  St.  Louis,  beginning  on  October 


run  at  the  Ambassador  Theatre  at  a 


44-cant  admission  price,  including  te 


and  It  continued  that 


run 


run 


Beginning  a  week 

-l  ter,  it  was  shown  In  seven  theatres  at 


an  admission  price  of  35  cents. 


During 


month  It  waa 


admi 


from 


to  ??  cents  and  than,  too  weeks 


later,  at  a 


ea 


17-cen 


r 


A 


^jasiori  prioe. 


On®  othop  point 


c# 


Its 


Government  h/ii)  roforrod  to 


It 


Pattern 


the  defendants* 


!i0ldings  and  insinuates  that 

tneir  theatre  holdingo  as  tQ 

flnother.  This  argUmQnt 

n  13  Plauelblo  but  lu 


defendants  havo  so  centered 


oompotltl 


on® 


not  Jus 


All  through  the  20'a  anij 


gcquirlne 


theatres 


30*b  the  defendan 


ver® 


vnich  necessarily  had  a  i0cal 


yer©  *  T-imited  to 


grouping,  but  their  purchases 


8eographioal  pattern 


pox  had 


thea tres  in  Wry..  r 

’ev  Jersey  competing  with  Warnero 


pox  bull-  deluxe  theatres 


in  Washington,  Atlanta,  St.  Louis, 


defendants.  Bankruptcy  wiped  ou 
interests,  including  the  Washingt 


compete 


or  more 


of  those  theatre 


on  theatre. 


The  Government  now  seeks  to  Induce  the  court  below  to 

ban  -o  called  cross-licensing  even  if  it  would  not  order 


divestiture.  Counsel  admitted 


ing 


matter  In  the 


court  below  that  it  would  ’’lead  really  to  the  divorcement  of 
theatres  .  The  court  naturally  refused  to  do  by  indirection 
what  It  had  already  rexhised  to  do  directly. 

In  the  Governments  brief  or  in  the  argument  below,  I  d 


not  recall  which,  counsel  for  the 


Government 


to  this 


ft 


industry  a3  "a  fabulously 


rich  industry 


?! 


Well,  I  can 


understand  that  that  would  appeal  to  some  of  our  prejudices 


?5? 


ve  ere  vllllng  at  tlnoa 


to 


6 


fabulously 


boconie  roc  one!  led 


jt&n 


Proa onto 


T  con  30©  no 


other 


ontlrely  dlfferont  vlevpoint 
rooaon  for  the  use  of  tho  word  "fabu- 

C  ©rfcn \ nlv  i 

'  nls  ct>aractei>iitttlon  of  tho  industry 


i 


comfort 


°vner3  of  p0x>  35,000  stockholder 

This  record  shove  that  a 

HH^HH)Hffl«§jept  for  the  rev  var  years, 

n  nmnAnv  he  a  v%  a  j. 


this  eompe-  •  has  not  earned 

ijj  production. 


a 


return  on  lt3  investment 


Every  picture 


gamble 


has 


to  gamble  on  only  one  or  tvn  n  ^  .  +a 

lrf0  a  year.  These  five  defendants 


m 


lUst  gamble 


30 


incur 


But,  win,  lose 


^*3  a  year  and  some  may 
nr  draw,  they  must  produce 


loss®3 


18 


tneat  operate.  The  more  stable  theatre  Income  enables 


the: 


to  do  this. 


The  accuracy  of  this 


\ 

statement 


onstratod 


experience  in  the  British  Isles.  The  witnesses,  Varner  and 


path von,  and  I  think  others,  have 


testified 


status  of 


our  foreign  business. 


The  operation  of  a  theatre  In  England  requires  200 


English  producers  are  unable 


1  T 


50 


rema lnder 


come  from 


As  a  result  of  the  recently  Imposed  restrictive  tax. 


produce 


ctures  to  England 


English  exhibitors 


recognize  that  unless  this  situation 


Is  corrected  they  will  not  he  amp 


rate.  And  this  is 


e.<®° 

tha 


tuati 


?53 


3 


to 

tiofi*  and  00nao^UentXy|^^@rt 

.  ...if  4  AQ 


n° 


t Jv5  ties 


*®c  in  the  Unltod  3tnteo  If 
carry  on  their  theatre  opera¬ 
te  curtail  their  production 


J#  Arthur  Rank's  pPod u<;  ta'°''le<16e  that  until  recently 

nenaratn  n  ®srattons  and  his  theatre  hold' 

vere  separate.  fle  accumul 

■MJIhfJvll  1  30  ^reat  a  loss  in  product  ioi 

t,at  he  has  been  f0I.ced  t JHHVI|  IHhIIIIII 

HBJi.  lne  Production,  distribution 

exhibition. 


The  vitnesa  Rathvon 


r0 venues  of 


Americ 


30 


H® 


said  that 


from  its  foreign  business 


as  part  of  the  cost. 


Today  practically 
onfiscatory  taxes 


true,  it  means  the  profit,  as 
from  foreign  business. 

very  foreign  government  is  levying 


veil 


comes 


c 


industry 


°r  freezlng  the  profits 


American 


J  lu  forced  to  rely 


It  matters 


only  on  domestic  revenues 


hat  profits  vere  made  during  the  lush 


war  years,  which  were  lap**,,  .  , 

Bely  taken  in  excess 


profits  taxes 


the  record  shows  that  today 
has  its  back  to  the  wail  x. ,  , 

wail  —  fighting  for 


American  moving  picture  industry 


1  os  life. 


It  is  a 


<3063 


life  worth  fighting  for.  The  Voice 


America 


xea^h  the  number  of  people  vho  are  reached  by  the 


pictures  of  America. 


In  most  of  the  capitals  of  the  world  when  one  sees  on  the 


a  tt*P*RTj  Q.  i  f}T>  y  1  if  <"vp 


people,  the  chances  are  they  are  waiting 


5* 


to  sC  lc«n  rt im 

And  *j)lr 

gdvance  aal#3n.  _  vor  thoy  are  shown,  they 

AmorioJHMMHHIHIHHH 

scturea  want  our  «  *  TrK®'0  pooplo  who  soo  our 

P1  Pro<3ucta.  - 


^erican  li"e  portrayed 


on 


d*c 


tator 


ban 


Wherever  Amerlcan 


*°r  the  pooplo  who  soo 

^bey  want,  too,  the  freedom  of 
“  r°®n.  Wherever  there  la  a 

lean  pictures. 


nflV0  followed. 


r 


0jjjOt0St 


3bovn  to  our  armed 


even  on  the 


uo  the  Amerlo 

shown  to  the  aev, 

p  yln8  public  at  home 


taxpayers 


before 


Throughout  the  Aaerlc 


"^uupied  territory  in  Europe  and 

japan,  our  Ploturag  are  3h  HHBH 

t  9  nd  shown  without  a  dollar  of 

revenue  cc  tnis  indlla4> _ _  . 


revenue  to  this 


The  Government 


Government 


c 


n3el  say  these  things  cannot  be 


oaj  uieae  tnings  can 

onsldered  by  the  Court.  Thev  ,K 

•>  should  not  be  considered 

determining  vhAi-K^  - 


i  n 


law 


They  can  and 


sh°uld  be  considered 


character 


of  suitable  relief 


in  determining  the 


case  the  Court  declared 


to  be  granted.  In  the  Steel 


that  in  considering  dissolution  it 


should  consider  the  public 
on  foreign  trade. 


interest  and  the  effect  of  dissolution 


:L>'  ;curt  can  consider 


the  character  and  conduct  of  the 


industry  it  is  asked 


destroy 


I  say 


because  coui  sel 


for  the  Government 


In  advocating  the  consent  decree  in  1940 


declarsd  he  wished  r.  . . 

i0^ie2  to  avoid 


ths  chaos  which  would  surely 


{0 


jjov  dlvtttlturo. 


? 


55 


Ivn 


»  ti 

t»* BOurt  b*lov  eo»«t  «i#1,#(J 
0,orcl**«:  the  nitlll  of 

■  I 


tha  n 


pjflcWmith. 


thln  «"«e  for 

"1I'8oon  nnd  not 


to  preserve.  However , 


15  months  nnd  It 


the  otrongth  of  a 


Vhere  so 


ra«ny 


1"0»t10n, 


,r,ot  ve  ohoul  d  dl 


voro 


aagroQ 


involved,  it  le  Inevitable 


0groement  with  the  doer 


°h  som0 


Oq 


°n  two 


record  to 


ttoi3  1,0  show  that 


I  have  expressed  my  dis- 
^mportant  points,  but  I  want 


I 


jts  duty  In  the  true 

its  opinion  without 

(jhre©  Wise  Men. 


thThlc  the 


court  tried  to  discharge 


sPlrit 


this  lav,  an(j  n0  on0  can  read 

°°ncludincf  ft 

o  that  that  court  was  composed  of 


UNITED  STATES  OP  AMERICA 


Mr 


Mr 


tue  d***  jndonta 


1 


my  a rgumon t  will  answor 


orguuont  to  tho  r  ’  JOlmett 

,.«♦  nnt.nnn-»  hnt  0f  ou*  QPP«al 

^Pponod  Qt  4.v  9 

ta0  hearing 


onnott  will  make 


re 


try 


to  sho* 


Rutlod 


th® 


iU  ior  tl 

Mr.  bright:  j  v 

JeS  jour 


■is  mean  that 

Government  ? 


la  part  of 


0s  appellees  in  uoa< 


Pardon 


80  to  86 


This  is  our  orgumant 


I  aiiall,  0f  Qouil 


the  hear In 


try 


S  below  and 


show  what  actually  happened 


the  Trial  Court* 


s 


dl«gnosts  of 


the  evidence  which  supports 


and  then  show  why  the 

relief  required. 


wrong 


industry 


kerned  ie 


prescribed  were  the  minimu 


First,  let 


me 


SQy  that  tho  radica; 


notion  of  introducing 


competition  Into  the  „oti 


sponsored 


picture  industry 


Government 


Trial  Court 


o  not  only  suggested 


the 


cl  osing 


argument  that  every  theatre  ought  to 


every 


in  the  same 


on  its  own 


merits 


every 


ought 


every  other  film  on 

■flniS  0,,ri  merits,  but  ve  did  not 

that  a  .iudielnn^ _ _  . 


suggest 


ially -administered  system  of  competitive  bidding 


appropriate 


reach  that  result. 


At 


tho  opening  of  the 


“P-f  nr.1 


▲  X 


Ti 


»?gUZJ 


Judge  Hand  told  us 
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ye  oujjht  o  ha vo  none  klmi  **  .  Ah 

of  »5otom  vo  oould  point  to 


v 


oUld  bo  adoquat0  to  ropi 


Our  rooponao  Vaa  that 


v 


hOX*0 


* 


ithout  any  agre®morif 


,e  the  ono  vo  vore  attacking. 

what  vo  advocated  was  a  system 

free  to  function  as  a  distributor 


to  some 


n 


<pltor  lor 


eliminating 


The  co: 


petltive  blddln 


8  system  outlined  for  the  first 


tlB,e  In  Judge  Hand 


his  effort  to  solve  the 


dilemma  created  by  q 


firm  conviction  reluctantly  accepted 


bi® 


that 


the  existing  SJ3te 


Of  film 


and 


tlon  in  fundamentally  rotten  and  his  equally  firm  conviction 


that  divorcement  ia 


a  last  resort  remedy. 


■  ’  1  i  'UgXaa  2 


What 


ean  by  "rotten"? 


a  -- 


Mr.  Wright •  Basically , 

Douglas*  i:,  tten  on  the  basis  of  restraints  of 

trade  that  vore  found? 


Mr.  Wright 


I  shall  get  to  the  nature  of  the  restraints 


in  de  a  1  further, but  I  merely  wanted  to  point  out  how  he 


came 


to  devise  the- remedy  he  did. 


Justice  Douglas:  These  adjectives  don«t  help  very  much 
on  the  Bench,  trying  to  get  at  the  precise  issues  involved. 
What  I  am  getting  at  13  this* 

If  ycu  remove  all  of  these  restraints  of  trade  in  the 
situation,  do  you  still  have  a  system  that  is  rotten? 


Mr.  Vlright;  Ho,  you  would  have  a  competitive  system  if 


y 


oU 


?S8 


^v>ntrn 


oncfrn®d  solely 


^h©  Iron  of  dl3agr©©0®Qt 


Is 


I 


"  r  * 


that  ar©  r©Qulrod 


to 


tifcthohaa  en 


firm  conviction  that 


cans  of  dealing  vith 


tw  sn  cqualL  y 

divorooi3nt  l3  0  lan 

n  peu»dj  aa  a 

the®* 

All  of  ut3  who  have  t 

IMIHMHiHHiBI  llllfiii0l  3°lvo  the  anti -trust  probl°®3 
reaonted  bj  tjla  lndastrj  aVl  „ 

J  >1811  of 


P 


uo  uu  ^uvoruw^uw 

Bgroe  with  Judge  Hand  in  v_,. 

tn  respects  had  any  of  us  —  had  an; 

of  Ls  been  abba  t,  davl36  9nforeeabl6 

_  jh 


Injunctive 


v 


ye  voul-i  not  ho  hoj»© 


market  In  this  Industry 


Judge 


“and'a  proposed  QO,„t,  „ 

aoAation  foundered 


ohjectlonB  mado 


a t  similar 


regulation  fPOin  succeeding. 


:  U. 1  c e  Frankfurter:  :i0 

it  has  not  boon  tried  except 


foundered"  when 


In  so  far  as  it  has  been  tried? 


What  la  the  orme?  to 


Waat  is  the  evidence  v©  have? 


Mr.  Wright j  y0„  rtf. 

u>  01  course,  have  no  evidence  as  to  vhai 

this  systea  will  dn 

>  3Int;Q  its  operation  was  stayed  pending 


this  appeal. 


Just  let’  j  ranki  urterj  it  oay  be  bad,  but  it  has  not  boon 


proved  to  have  founderod. 


Mr.  Wright 


On  the  motion  of  the  defendants  in  thi3  case 


I  thin.,  ycu  may  have  gotten  cn  erroneous  impression  from 


2 


*>9 


t&0 


oral  arguooat  ham 


as 


tfJthibitor  objections 

1  # 


to  the 


1181111*0 


of  these 


t>r 


ioflJ 


^  ^  vould  like  to  dosorlbe  those 


o 


All  of  the  oxhlbt 

rfll  argument  hero  hav* 


op  organizations  represented  at  the 


8 


ffii;ated  theatre  owners 


financial  support  from  the 


and 


a 


aub- 


jtsntlsl  number  of  aff11Uta(1 

The  only 


exhibitors 


S  hlzation  appearing  in  this  case  vhlch  i3 

wholly  independent  of  th*  ..  a  rnn- 

defendants  in  this  suit  is  the  Co 


ferenc© 


of 


Independent  Exhibitor  Associations,  a  group  of 


26  regional  and  national 


The  Conference 


fully  supported  below  ail  of  the  relief 


that  ve  seek  on  this  appeal  as  essential  to  a  competitive  in 


end 


icus 


brief  in  this  Court. 


' J  ul  i  ndependent  Motion  Picture  Producers  vas 

also  heard  belov  in  3upport  of  the  0ov9rnnieElt .  You  may  have 
gotten  the  impress  ion  here  that  because  some  of  them  distribute 


;heir  fil 


RXO 


Artists,  the  j1  do  not  sup 


port  the  Government «s  position. 

-heir  amicus  brief  in  this  Court  says,  and  I 


quote : 


«t 


nothing 


exhibition 


from  distribution  and  divestiture  of  defendants*  exhibition 


chains  will  suffice  to 


restore 


r.Vaf  W 


Nov ,  the  hoa 


r\r 

ru 


o 


0 


Dot  dissuading 


on  th 


r°MD  of  the 


judgment,  Vbil® 


gome  significant 


fro 


baai 


Tho 


o  conclusions,  did  oaus*5 


0Q  of  the  opinion  in  the  findings 


Its 


Q0O  Way  to 


JPOducn 


ygj,  as  stated 


C°»P«tition 


bidding  system  was  only 


the 


ift  the  industry,  not 


only 


inconsistent  stai 


°Pinion. 


fhe  opinion  also  carried  an 


cement 


that 


adopted 


the 


general 


were  not  found 


ha 


Policy 


in  S 


clearer. 


t0  di3criminate  against 


cea. 


V 


proas  ion  that  that  lQeonel 
favor  vhen  the  fln41 

the  findings  end  the 


may  have  gotten  the  im- 


stency  was  resolved  in  the  defendants 


i 


ngs 


hearings  on 


Sourt  found  or  oonoiU(le(1 


judgment  wero  concluded,  the 


as 


3693 


a  matter  of 


record 


9 


owners,  had 


that  the  major  defendants. 


the  theatre 


ith 


defendants  to 


oach  other  and  with  the  distributor 


fixing 


license  terms. 


against  independent  competition  in 


-  ;  P— ces,  runs,  clearance,  and  other 


Ii0’<,  tho  major  defendant 

following  their  antrs,  and 
called  by  them  to  th* 


s 


findings 


the  Court’s  attention  was  expressly 


finding 


fact  in  the 


same  language  and  to  the  suggestion  in  the  opinions 


really  had  aoj.  —  they  had  only  sporadically  dis- 


criminated 


inated  as  part  of  a  systematic 


7TU , 


ne  motior  ^as  denied. 


3a  that  the 


lanRUagf> 


ft 


th*  opinion,  which  Mr 


1»  ltB  brl8f'  Vas  fl»tly 


I.  I  WIUUIl  ni* 

op*l  wguaont  1M 

*  i*nd  on  which  Warner 


You 


^pudl 


als°  h«vo  Rotf.  . 

eottou  tho 


In  tho  Court's  findings 


CO' 


stiffened 


lmppoBBion 


v 


TUIi  P 

Jthout  adequate 

.  ::co  tho  Qovei*Qmft  - 


that  tho  Trial 
Prohibitions  In  tho  Judgment 


tjeeu  wholly  a  divest ltura  , 


Court 


of 


argument  aa  to  Ua  f0M. 


®nt,  the  form  of  judgment  out- 
®  determined  without  benefit 


judgment,  immediately 

that  was  called  to 


but  at  the  hearing  on  the 


ug 


remark 


Hand 


to  him  the  eonsoqrie^Q 


yesterday 


eg 


yhlcb  the  defendant 


°f  the  exceptions  noted  In  his  opinion 


a 


desired 


in  the 


judg: 


le  nt 


Si 


lap  exceptions  had  been  in  the  prohibition  against 


expansion  In  effect  diiT'tiio  +-u  .  . 

riug  the  consent  decree  trial  period 


and  had  been  used 


aituations  into  closed  towns 


proceeding  before  Judge  Goddard  in  which 


ca  ^as  alleged  in  violation  of  the  decree. 


ths  de¬ 


fendants  were  able  to  prevail 


proceeding 


showing  that 


hile  it  was 


occurred  and 


ccspetivivij  effects,  still  they  were  not  part  of  a  general 


program  and  they  were  to  protect  investments  or  to  enter  a 


„p«tKlv«  »ltuaUon  J 


7  6  r 


the  i*o 


rull 


to 


that  argument 


°Pport 


t  ho 


tho  t’ourt,  throo  tQ0Qth0 


th©  f°ra  ^  now  is 


latoi* 

A  I 


°for©#  vopo  not  prohibited. 

unity  to  reply ,  of  course* 

8*  After  nature  consideration 
ontored  tho  final  judgment  in 


jo  the  course  of 


'  W“l0h  WohlMts  flatly 


expansion 


nG 


in 


the  courao 


di3Q0^V4 


of  another  exhibitor 


Us 


B 


anted  a 


and 


comproniao  bou,,. . 

oen  the  position  taken  by  us,  which 


was  that  them  should  be 
oxpan8ion 


nrohibitlon 


Justioe  Frankfurter;  dm  t  t* 

.  A<-*.  I  understand  from  what  vou  said 


e  ninato  030  that  the  fin*, 

wSS.a I 0 fact  and  conclusions 


of 


lev  in  tho  deep©©  vep© 

meat  before  the  Court 


three  months  after  an  argu 


on  the  proposed  decree? 


Mr 


proposed  decree? 

.  Wright  •  yoa  T  , 

*  oolieve  tho  argument  was  in  3ept 
stlce  Frankfurte-n.  ,,  .  . 


tho 


whatever 


able  deliberation  after  the 


opinion  was  pronounced  by  the 


Court . 


Ght .  ^he  opinion  was  pronounced  in  June  and  the 


flndiae  and  j udsaont  uaa  rendered 


31,  19^6 


Justice  Frankfurter: 


nothing 


Hr.  Wright 


Wot  at  all.  Then  I  was  pointing  out  even 


further  that  after  the  Judea 


defendants 


made  motions  to  anend  both  thc’  ? 


and  the  findings,  in 


If 


?6  ’ 


4* 


Iflh 


the? 


lltd  tho  attention  of  the 


1  v 


Ago  n,luu  "  A,,uauflgo  | 

t0ur  ottontlon  hop© 

io  * 


hoarlng 


vhloh  409 


oaUod 


and 


mod  1  f  y 


It. 


juotloo  Frankfurter:  of  course,  tho  dellh«i*fltlv0 


pr 


l|0 


Tl[i  both  voys. 

Mr.  Wright:  I  have  no  quarrel  whatsoever  with  the 


itt 


V 


pich  th®  deliberative  process  occurred. 

justice  Frankfurter:  I  mean  whatever  weight  attaches 


to 


tpe  fflct*  not  on^  to  the  weight  of  this  particular 


but 


,  the  time  and  the  deliberative  proceas  attaches  to  every 


iart 


and  every 


of  the  findings  as  they 


come 


per  ©  ^or  rovlov  on  the  claim  of  abuse  of  discretion 


Mr.  Wright*  t 


there 


truest  ion 


about 


that. 


The  point  I  am 


that  there 


the  hasty 


atlon  of  the  provision  which  was  suggested  to  you. 


quarrel 


of  the 


judgciont  between  the  Government  and  the  defendants,  the  dii 


pence 


Government  said  there 


should  be  a  flat  prohibition  against  expansion. 

Tho  defendants  said.. 

We  want  an  exception  made  in  the  cases  where  we 
dissolve  a  pool  with  an  independent  by  buying  his  inter- 
est,  anc  ©  also  want  a  further  exception  to  go  ahead  and 


expand  wherever  we  think  it 


is  a  protection  of  an 


4 


26* 


inveatment  or  *«».« 


•ng  '"to 


a  new  ooDprtlfcU* 


n»i<* 


Idling 


3^ov  it  viii  not  oroctfl  an  unr*®®^ 


restraint  agaln8t  bualnoDB 


,  an  unreasonable 


roatra^^ 


of  competition. 


now. 


diffi 


’^Ith  tho  position  that  they 


advocate 


i® 


that 


coispletoij  ignores 


findings  that 


the  Court  a&dQ 


V 


respect  to 


f 


pool 


V 


hich 


3  Up 


p 


ort® 


K 

u 


ample  opportunity 


to 


ret 


at 


tho  trial  and  felled 


feo  rebut. 


Frankfurter 


Does  that  go  beyond  tho 


finding  09 


to  ttlB  1p8alltj  of  the  pool?  Does  It  also  tie  In  the  i-el* 


tioh3  between  tho  pools 


and  tho  aocre^  *■ 


w  U 


o 


which  you  object? 


Mr.  Wright:  ot,  303,  j  tblni.  ,t  Ia  qulte  clear  from  the 


ooling  findings 


112  through  117 


page 


3682 


and  P^S0  3683  of  the  record,!  that  the  Court  found  two  kinds 
0f  illegality  in  these  pooling  arrangements. 

You  will  note  tho  first  couple  of  those  findings  deal 

#ith  «Jh^t  are  known  aa  express  operating  agreements,  where 
you  tciie  otherwise  competing  theatres  and  you 


make  an  ex- 


O! 

tJ 


agreement  to  control  their 


operating 


or  admls- 


n  prices,  and  restrict  tho  competition  between  those  thoatre 


jp  urthe  riao  re 


the  Court  found,  you  restrict  the  competitioi 


of  others  outside  the  pool. 


Justice  Frankfurter:  On  what  does  that  finding  bear  In 


_  , 


rt 


%T*  Vl  A 

L  11  £7  ?  nQ 

J  L  lie, 


io  or 

f  * 


ohlbitlon  cf  thi3  kind  of  a  pool? 


Mr.  Wright,  v 

„„  court  nalc««  „„  a  *B  P°lntln8  out  that 
tt>0  0  ^UtlnoH 

. .  hnfrtwi  „ _  ..  n*  ?i?  not  moko  t: 


265 


before  jour  honom 


0 


*pr®ss  agroem©nt0 


Qrgunjont 


in  his  rind ln^j 

tho  dlat  motiott 

that  It  troatod  those 


to 


accomplish  q 


3 


operating 


3  °°Qcluaivo  evldonoe  of  an  intent 

Miliar  aS99HHHHHHHHHI 

°ct  Tihon  the  pool  took  the  form 

ncr  _ _ 


i& 


0 


operating 


joint  ownership 


•rhat  is,  ink 


pushed  in  this  way* 


nuinhep  * 

0  Instances  the  pooling  was  acoonjj 

:  There  ...  __ 


formed  — 


exhibitor  in  Buffalo 


Theat 


43 


0l-JO?etioh  ia  cvned  by  Paramount 

,ent  b5  ^oew<i3#  QriL!  •• 

the  rest  by  an  independent. 

I’.oM f  of  course  in  fv 

*  039  uircumatances  there  is  no  fui 

flgreemont required  flcPftB,  nj 

Pliahlthe  same  restraint  of  com;o- 

P  u  r  t .  affiHMHHHHHi 

03  you  have  got  in  the  ciroumstanc 

ot  instead  of  the  corporate  device 


to  eliminate  ta©  competiti 


on. 


that  the  effect  of 


these 


lationshipa  —  they  are  specifically  dealt  with 


116 


"When 


a5?c?  jointly  owned  by  a  major  defendant 


and  other  parties,  u  ls  evldent  that  both 


joint 


wish  to 


participate 


indeed  are  directly  or  indirectly 


engaged  in  the  business  of  exhibiting  motion  pictures. 


The  ms 


defendant 


botvoon  ua  20° 

QU(1  Othor  loin* 

would  bo  in  J  nt  ownoro  who  otherwise 

•  Po»uion  t 


0  oporoto 


Independently 


13 


'VA°a  boti 

f0tb«  tte  bofiioon 

JTust.  _ 


owners 


of  tho  otoolc 


Justice  DougXoa 

for  that  purpose? 


ouch. 


: 


there 


imployod 


Mr.  Wright j 

Justice  DqusiQ3j 


*u  had  oxtonslvo  ovidenoo 

A  _ 


per 


cent 


Oottlpg 


0f  o  theatre 


fght  be  ;UQf 

UK  ',aj  of  f H»no to. 


man  to  put  up  10  or  15 


Mr.  Wright: 


that 


has 


®vent.  O',  oourse,  tho  provision  of 


interests  at  qix. 


P°*atioa  with  respect  to  outside  investment 


By 


lts  6]!Pra«  t9WB  tha 


are 


ordered  dissolved 


the  outbid©  interest  la  held 


W 


a 


P& S t  ^ 

putative  independent  exhibitor 


an 


othorwi 


- —  A  ▼ 

Justice  Dougina,  t-  j, 

b  3*  13  tliat  the  finding  of  the  decree*' 

X  assume  anybody  who  has  got  a  xo  per  cent  interest  or  25 


per  cont  interest  in  a  theatre  is  a  putative  competitor. 


Mr.  Wright:  I 


suppose 


clearly  not  if  he 


csbo  in  a i mpl ;;  on  khe  basis  of  some  investment  interest 


Justice  Douglas: 


there 


i-  *  «  J  ■  1  I  a 


•mil r ^ 

w  iio 


Q  Ti  In  ft  v 


tiW  o  if  Q  R 


c  Q  putative  exhibitor  io? 


267 


Mr 


|A  - 

provision  for  dissolution  of  tho  pool 


Jt,0lf  oontnlns  th.  dorinltlo„ 


j ust loo  DougXoa 


*  Of  a  putatlvo  competitor? 


Mr.  Wright i  y08 


that 


that  I  stotod  In 


It 


JUStlCO  DoUglan  ♦  mu  .  . 

lhat  la  what  I  am  roadlng 


Mr.  Wright*  Tho  aroa  of 
section  III  of  tho  judgment. 


judgi 


la  defined.  That  la 


I  think  that 


5 


justice  Frankfurter.  Cortalnlj,  S0D0  of  the  major  defend 


fl0t3  do  not  object  to  that  part  of!  the  decree,  do  thej? 


Mr.  Wright: 


'  ■  l>k  they  all  object,  If  the  Court  pi©®30* 


i;0  that  part  of  the  decree.  Thaj  make  a  distinction  betveen 


ujoiita ,  to  which  they 


agreement,  tho  leases  and  operating  agree 


have 


They  say  they 


have  dissolved  those. 


has 


Those 


ordered 


were 


and 


that  provision  la  the  one  to  vhlch  they 


object 


Justice  Reedj  As  I  understand  it.  there  may /-be  some 


tion,  but  the  main  objection  was 


5  relating 


tho  independents  and  not  as  to  that  part  which  relates  to 
joint  ownership  by  the  majors. 

' '  ’ ‘  '-  --ht:  Yes,  except  that  ln  30I3e  cases,  as  I  just 


pointed  out,  they  are  intermingled  as  in  these  Buffalo  Theatres 
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Just.loo  Ro<Vj  *  r *.  •  .  .  ‘  ^ 

7,  ■  I*  ®0,ne  oiarif 

8  **  ^oro  Sou  have  q  corporate  interest. 

justloo  Rood.  Bat  It  ,.,s  Uere  contlnuln8  or  acquiring 
flay  abaroa  In  conjunction  with  another  defendant. 

Mr.  Wright:  ^es 


justice  Rood: 


third 


a 


notbor  defendant  owned  a  third  and  an  independent  owned  a 
third.  I  presume  thej  would  be  covered  bj  that  language. 

Mr.  Wrlghtj  AS  i  understand  their  position,  clearlj,  they 


8aJ  we  don't  want  to  have  the  right  to  go  on  ond  create  these 
joint  Interests  in  order  to  restrict  competition  with  each 


other . 


The  position  of  of  then  is,  however,  that  not  on.j 
ffiH  create  similar  joint  interests 

^Ith  irn^ pendent  exhibitors,  but  they  want  the  further  oppor- 


t unity  to  prove  at  some  future  ti 


that  the  effect  of  3Q2J® 


of  these  rolat  lonships  that  were  condemnod  at  the  trial  as 


illegal  are  in  fQct  not  unreasonable  restraints. 


w  orda 


in  another  contest  at  another  time  before 


another  Judge  If  thej  relit igatod  the 

able  to  come  out  with  another  result. 


might 


Justice  Douglas:  Are  there  facts  behind  Finding  116 


v.iich  relate  to  what  has  happened  in  the  past  that  to. is  hid 
suppress  coapetitioa,  or  i3  the  Court  talking  about  a  potential 

injury? 
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- uuo 

coiir»®>  •««•!*.  9vld9QQo  Qf 

I  I  ,tt#tUo  I,0“Slo3:  ^ 


®aklng  a  finding  tbora,  ns 
finding  of  the  Court  van#  °f 


I 


that 


Mr.  Wright* 

Vo  put 


the 


It  was  uaed  to  suppress  competition 

Intention  of  the  parties  to  do  just 


o 


K  or  4o  If'  1  pHHHHj 

KflHHifl  i  ^eso  agreements,  which  are 


appendix  there 


what 


defendants 


mind 


They  restricted 

operate  theatres. 


’w  w  mm  » W  ^  w 

he  territory  in  wh  ch  the  parties  could 

got  together  and  agreed  on  the  prio® 


structure 


for  all  these  theatres. 


Justice  Douglas 


That 


investment  Interests 


acquired 


Mr.  Wright: 


illegal  practices 


were  acquired 


diroct 


tj,,j  a  accessary  consequence  of  the  over-all  conspiracy  — 


that 


vi ii..!piracy  to  fix  these  runs,  clearances,  and 


admission  prices a 


and 


independent  was,  of  course. 


continuing 


was 


that 


most  of  these  interests,  if  not  all  of the 


were  originally 


created  and,  of  course,  in  any  event,  was  a  continuing  discrlm- 
inatlcu  which  tended  to  maintain  them,, 

Perhaps  I  can  make  this  a  little  clearer  this  way: 


The  ownerships  themselves  were  intimately  wrapped  up  in 
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♦be  conspiracy 


tor©** 


Th<*  root  that  i 


10  tho  i«omot#  0lNuU 


,J Amount  hns  a  50  pox*  oont  ln" 

I 

of  Toxaa,  of  course,  offoo- 


that  '  Paramount  vm  not  othervia© 


tho 


bot;\  opewto  Id  it*  tnrrit 


that 


Interstate  vil- 


ory. 


bove  q  cq 


obalQ/  Jefforaon  a 

Justice  DougXo3. 


Interest  la  another  Texas 


foment  Company. 


—  w  mu  cjonop 

Bonopolj  phase  the  Court  rouni, 

hd  against  you. 


and 


fir.  II right; 

- W 

found  that  these  poola  v 


phase  they  found 


They 


restraints  of  trode  ,»*  s0. 


Justice  Douglas. 


p^tBaramount  op  Wamor',3  or  anyone  olce 


to  own  95  per  oW 


0  per  cent  of  a  theatre  is  certainly 


not 


what 


—  ~  V*  v  W  VJL  VM  — W 

8  monopoly  than  if  they  owned  one.  I  don't  get 

thA  Rava^ _  . 


the  Government  IsIh^H  MIHH 

1  living  at  hero. 


frankly 


m.  Wright : 


I  would  agree  with  your  Honor  that  the  Court 


ade  an  arbltrar,  out  off  uhea  it 

tionsMpa  tttot  jou  have  are  bad 


said  that  these  joint  rela- 


but  your  100  per  cent  owner¬ 


ships  a ra  an  right. 

Justice  L'0Un,ln<?«  /.  ,  . 

Are  thoy  had  because  they  are  a  Honopoly 


or  are  the3  bad  because  thej 


are  products  of  restraints  of 


trade  or  instrument a 


of  restraint  of  trade? 


Mr.  Wright;  The 


finding 


that  in  themselves  they  re¬ 


strain.  tho  trade 


the  parties  and  thsy  also  had  tho 


restricting 


P 


0*9  ** 

^*ose  outs ldo  the  pool  to  con* 


WOW  i  ths  0Y 


*deng0 


vo 


concroto  as  to  juy^ 

yfls  and  conopij, 


tfc 


that  was  oDodfio  and 


vho  t 


the 


Qcy. 


relationship  botveen  those  pools 


jjjpits  at  Jjou,  but  thla 


going 


la 


0or  appendix  (indie 

la  order  to  underst 


ating)# 


otltt  which  is  not  lnoorporatod  in 


and 


I  think. 


spiracy 


the  con- 


Thls 


City,  which  was 

Justice  Rood. 


"p  ls  a  of  the  four 


lain  boroughs  of  Raw  York 


RKO 


exhibit 


is  that? 


Hr.  Wrights  RKo  4, 

Justice  Reed:  rko  4? 
Mr.  Wright;  yea 


Qougia 


What 


exclusionary  effect 


the 


acquiring 


Mr.  Wright; 


owning 


a  theatre 


0  ®*®lusion  was  the  exclusion  from  the  prior 


an  playing  position^  exclusion  from  the  moot  profitable  seg- 
ient  of  the  market.  That  vas  the  exclusion  found,  and  these 
pools  were  theaaolves  a  product  of  and  an  element  in  the  ex~ 
o.  .  rj  power  inherent  in  the  conspiracy. 


Row, 


that 


RKO.  RKO 


is  a  737 y  graphic  illustration  of  that.  Tnis  shows  the 


B 


{•filiation  and 
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the  four  Bain 


2°aUlon  of  all  of  those  tboatreo 


9 


®“t  “P  8l'0W8  tha 


RKO 


theatre 


1 gbborbood 


^atrea  that  they  point 

f  icuP®3  la  th6iP  app^ 

competitive  with  the 

tn  A 


^iicou  co  a 

and  t-flt  Is  what 


are  all  re** 


They 


c 


lower 


agreement 


put  In  evidence  shows 


right  on  Ha  face  that  a  oom1 

Plo  of  these  Independent 

that  you  seo  on  hope  i1wf  , 

Qd  a  a  first  neighborhood  ? 

their  position  bv  f/i,Hn  „ 

S  RKO  a  share  of  the  profits 

operation « 


theatres 


in  the 


Tils  egrooaant  aiRaat«rt  . 

88atod  In  tha  appendix 


t 


on  its  face 


that  HKO 


operation. 


RKO  theetres 


reference 


ao-colied  r^q  split  of  films  in  flew 


York. 


In  flow  York  there  ia 


defend¬ 


ant  proems  between  the  Loew’a  circuit  and  RKO  cirouit,  and 


this  map  show 3  on  the 


RKO 


RKO  theatres  have  run 


priori’.?  o/sr  these  other  defendants  and  on  the  Loow*a  split 


the  Loew *  s  theatres  have  it . 


That 


graphic  ©zanple  of  what  has 


all  o i*  to.8  c o unt t*t 

' •  n 


on  a  nation-wide  seal©*  for  at  least  th© 


pfl 


at  15  yeora. 
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o 


Tb«  Court  4lll 

1  ®«ko  oa,  f. 

n  of  tho  con8  #  ‘'Mingo  as  to  tho  date  of 


found 


ni;i  aftor  tho  oon8o  "'MUU  U  hQd  8°n®  oa  both  D°lur,:' 

**  ^oci*oo  u 

^  findings  aa  to  '  ut  lt  la  perfectly  clear  from 

ad  character  of  th  3  tho  flQdlng0  80  to  thd  natar0 


nd  character 


point  properly  aa5  th  8°}'  ,0“  °0Uld  n0t  **  ttl10 

Qfcj 

people  »ere  »elntalnlri  »»l«t lonehl p  uhloh  these 

■ -«—*  lndependSi  ’  naePondent  exhibitors  was  mair 


Justice  i'ougiQ3; 


allowing 


right 


is  the  evil 


of  those  theatres? 


Mr.  Wright; 


W#  4on,t  think  it  le. 


D°hglaa 


thought 


Wright 


og 


permits  the 


Qg 


acquiring  these  pool  interests 


^ '  that  th®  Proper  fonc 


j udgment 


been  to  dissolve  the  p00ia  h,  0  n 

^  013  a  sale  of  the  defendant ®s 

est  onlj  -,o  hon-defanri..^*. 

uerendant  parties. 


int 


Justice  Reed; 


remarks,  you  said  you  *a*w>  . 

J  u  going  to 

Government  as  appenea< 

Mr.  Wright;  Yea. 


A®  I  understood  you  vhen  you  started  your 


argue  in  behalf  of  the 


Justloe  Rood  i  Yo;i 


were  rebutting  the  request  for 


Bljdirio.tion  or  tll8  4 


n 


74 


o. 


Mr.  Vrlghtj 

Justlco  Rd0tl; 


Yoa. 


®ov 


X 


vliloh 


c  i.  ---  You  303  thot  all  of  5, 

5,  18  sound  fnom  9 

*  *  oin  the  an 

. _  ^  .  Joramoijt-. < g  Dolnt  of  view,  assuming 

want  dlvaatl- 


tuora  13  to  bo  no  aw##tlttti8 


2,0  *  X  understand  you  want  dl  d0ti- 
tttro.  I  should  aaj  j  1 

3tand  jour  colleagues  want  dives'  i  - 

tore- 
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Mr.  Vrtghtt 


Yon.  the 


^solution  of  pooia< 


Prohibition  agninst  expansion 


1,111  °h  or°  Pfovldud  for 


In  this  I 


sre  bot*  sound  proviolosi  ,  ,  Wmmmm 

9  1,0  object  to  the  provision  in 


paragraph 


9 


some 


proceeding 


the  defondant  may 


coma 


course  of  some 


la 


^ R8  a  3 h ov 1 ng  that  the  effect  of  the 


ona  b  ty 


W$$m>  thei>e  13  a  basic  inp 

c  inconsistency 

relief,  and  what  the  court  w,  . 


competition 


that  form 


that 


try 


Justice  Reeds 


You  are  attack! 


then*  Section  IIj^  c 


5  of  the  decree , 


rd2* 


Justice  Reed;  Yes 


In  that  respect  only 


Mr.  Wright: 


expans  1  on 


sound  except  for  that  exception 


(  c i  c e  Reed •  The <ia 

^  is  almost  the  whole  section. 


isn’t 


^  ®  QCillli3i'(:ion  of  interests  of  other  defendants? 

Mr.  Wright:  The  *nwo 

•me  aame  section  is  the  one 


that 


the  dissolution,  that  requires  the  relationships  to  be  dissolved, 


ours 


their  position  Is  that  they 


permitted 


t o  mo  i n ta in  s ome  of  t v\ ^  ^ «  ,«  T  « 

Lne  existing  relationships. 


court 


them  no  such  right.  That  is  the 


modification  which  thev 


are  seeking,  and  which  we,  of  course, 


because  our  position  i 


course,  much  br older  thar  the 
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jufltlco  Rood . 


1  ,0*  tavij 

"'*• ,l"  >'u,  “»  *»««„ 


court' o  po  rails 


Mr.  Wright r 

justice  Rood* 


40  S 


interest  clearly. 


Mr.  Wright*  T  ®ndant»s  interest? 

1  atil  not  3ur 

>e  court  ap^ffiHpBHUnep|e^  th°y  Qre  required  to 

Of  Cnnv,^. 


S 


of  concern  in  our  aPP6al> 

shouldn't  be 

9ny  theaters 


Permitted 


wiat  s  not  such  a  matter 
on  as  appellant  Is  the 
/  interest,  any  Interest  ir 


What 


a 


the 


their  request  on  their 


upon  vhat  they  regard 

n  appropriate 

^£»  fhfi.Qft  Avia  4-1—^ 


they  can  ccme  in,  and. 


showing,  maintain  some 


found  to  be  illegal 


Pooling 


intact  which  the  court 


Wow,  the  only  ba3i3 


cation  was 


that  j  heard!  suggested  for  that 


a  fair  trial  below, 

litigate  the  issue 


suggestion  IHRHIIHHHHHHHHi 

nat  they  were  in  effect  deprived 


that 


Actually, 


litigate  the  is3ue» 


J  jqtq  glV  ii  ,:he  fullest  opportunity  to 

They  adduced  very  extensive  evidence 


show 


all  of  the  acquisi¬ 


tions 


;  , s  ever  made, 


and  their  introduction  of  that 


evidence  *as  facilitated  by  our  stipulating  that  wherever  they 


had  seme  evidence 


in  affidavit  form,  they  could  put  it  in,  in 


that  way  without  calling  +b«ca  t 

*  UU9S6  ]y$Q  3l  6 

■A.  A. 


an 


ihey  put  in  a  great 
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1  °f  eVldwc*  in  that  form. 


45? 


Th®  difficulty  vith 

uc  made  by  our  proof 


It  vas  that  it  just  dldn*t  mee 
^lch  shoved  In  explicit  terms 


tb<? 


restraining 


When 


they 


.;ot  down  to  any 


of 


5  specific  treatment, 


the  defense  va9  --  veil,  they  sa,y 


it  *8S  m0’e  profUable  to  have 


a  cooperative  operation  "than 


to 


have 


a 


competitive  one. 


Well,  of  course,  that  kind  of  evlden(!e  dldn.t  at  all 
;e  the  court's  finding, and  our  prlma  f..i.  ease  to  the 


purpose 


■  making  all 


rangements 


vas  to  eliminate  competition,  all 


of  this  competition 


Let 


e  agreements,  vhich  is 


agree 


®ent  between  RKO  and  Paramount: 


ffiay  continue  the  operation  of  the  Cameo 
Theater  in  St.  Paul,  providing  nnortt.inn  4s 


providing 


conducted 


°n  a  ^asis  which  shall  be  non-competitive 


Vith  any  of  the  aforesaid  theaters." 

In  other  vorda  tv,**  *  , 

>  !-he  intent  to  use  these  theaters  in  their 


license  agreements  and  ever,  other  devlce  ^  have  „t 


command 


inate  competition  wherever 


found  it  was 

palled  out  in  these  explicit  terms  in  not 


pooling 


ms s s  of  j-icense  asreGTn^Thi-ci  vu  . 

6  eements  that  were  offered, 

made  vith  each  other  , 

uer  and  witn  independents. 


tha 


he  t 


was 


case  the t 


U  t/ 


simple  could  not  meet 


Of  course 
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,11  thl8  camo 

,t  vas  ln  *  fon”  vhlch 


"  from  their 


ovn 


and 


van  tn 


o 


That  la 


vl rtua 


confession  of 


havo 


r 


^ferred 


to. 


ndlng  in  the  case  that  I 


Nov,  all  of  th0g 


0 


^gt  attack  to  sustain 


®fendants  attacked,  of  course,  as  they 


any  of 


i^ndlnS8  of  a  general 


^helr  positions  as  appellant,  thes 


g,  rather  narrow  ground  becau 


Piracy,  and  they,  of  course,  attack 


on 


th® 


use  of 


Se  the  evidence  of  uniformity  of 


these  restriction. 


virtually  undisputed,  and  there 


suppress  competition  Is 


£f]is  cons  'J- n  .  diacpj. 


ia  not  any  dispute  either  about 


inatory 


not  only  discriminati 


nse  of  the  restrictions  --  that  is. 


11  a8ainst  the  general  public  by  maintain 


tng  an  artificial  price  level  but 

specific  Independent  operators  tr 


a  discrimination  against 


of  price  maintenance  which 

with  the  defendants. 


by  subjecting  them  to  a  form 

injures  their  ability  to  compete 


What 


in  ei feet  was  that  the  practice  that 


revealed  here  in. the 


-:o'  estate  Circui 


t  case 


of  so  controlling 


the  admission  prices 


01  e°mpeting  theaters  as  to  give  the 


unfair 


was 


incorporated  in  their  , 

|llcens ing  procedure. 


Ve  shoir  agreements  m  certain  towns 


where  there  was  a 


variation  of  the 


aoc  formula,  the  agreements  which  they 


made  with  the  Warner  theaters 


in  some 


in  Wisconsin  — 


^  A© 
L.  i  i  t'  i« 


i  are  covered  in 

j‘‘  our  brief 


-  simply  said  expressly  that 


',arnar  tho*toPn  vor„ 


hftVO  30 


#3 


vhloh 


other 


name  admi-nolon 


f 


prioo . 

competitive  die crimination  impllolt 


.riorlty 


00  that 


control 


run 


Ijje 


control 


greater  patronage  and 


the  same 


tho  independent  1  SBh  I  BIB  if; 

nc  0  price  so  that 


cannot  be 


overed  to  the  point  vhara  he 


ipetition 


*9  tne  res 

structure. 


130 ing  pushed  further 


run 


Now,  the  3 ta cement 


3  ‘^ade  here  that  the  te chniQ  0 


v;  i *  a  on  i  ^  j.  j 


accomplished  are  not  new,  that  some  of  the 


vere  knovn  before  integration. 

It  is  perfectly  true  that 


back  in  1Q16,  1917,  and 


the  distributors  endeavored  by  a 


standard  admission  price 


and 


iiain tain  a  10- cent  level  of  prloes  to 


g©  t  the  pictures  out  0 
true  in  the  early  days 


the  nickelodeons,  and  it  i3  alBO 

some  theater  operators  tried  and  succeeded 


in  getting  protection  against  competition  from  other  theater 

operators  0 y  a  scipuiatlon  that  if  they  played  the  picture,  it 
would  not  b^  shown  anywhere  else  imr.n  the  lanse  of  a 


certain  period  of  time. 


Th 


arrive 


fixing? 


As  I  recall 4 


Mr 


0 


from 


contract 


a 


they  use  different  methods? 


Mr* 


Wright 


i« 

6 


rru 


ferent  methods? 


* 


tr 


>  juual  terms  upon 


200 


)ct,  jou  claim  th»rn 
Mr.  Wright:  in  8# 


Va*  Price* 


fixing? 


tho  Prioo  that  la  stipulated  t° 

-  n>aJntalne<3  U  tht  priCfi 

*  ,  ou^oraarUy  charged  by  tho  thoator 

showing  all  fun,.  Th(jt 


V 


nlen  ragnlntcn  lo  nbllltj 

h  other  on  aU  fIlM- 


tho  price  structure  Is  °n® 


°f  the  theaters  to  compote  with 


fixed 


vhflt- 


d 


o 


eVer  to  the  quality 


i'h®  character  of 


thfl 


nro  being  licensed. 

That  feature,  of  Couik;j 


the  particular  fit*118 


e 


is  what  takes  it  completely  ou^ 


ron :  uncer  the  Protection  of  +K*  „ 

n  01  the  Copyright  Act. 

33  been  that  the  copyrlght  Uc9nae  ^ 


The  fhct 


and 


a  legal  use. 


industry  has  n  ^ 


The  first  copJrlght  llcenae 


that  vas  used  in  this  industry 


is 


1923 


form 


1 ° h  the  evidence  shows  was  the  firs1- 


ors  got  together  and  agreed 


on®  on  whlch  ail  °f  the  dlstribut 

Tber0  13  n°  dl3pute  about  that.  They  agre9d  to  a  standard  form 
0>  license,  that  is  the  one,  and  agreed  to  adopt  this  copyright 


fon 


Prom 


of  the  form  of  the 


defendants  there  as  offered  the  aefen(iant3 . 

They  put  in  these  exhibits  through  their  witness,  vho  under- 


form.  There  was  a 


took  to  show  the  history  of  the  standard 
gradual  increase  in  the  complexity  of  these  provisions  and  a 
conditioning  of  the  price  maintenance  on  the  maintenance  —  I 

mean  a  conditioning  of  the  protection  granted,  the  clearance 


protection,  on  the  price  m 


IT1  V 


'4*  t  I 


I,  L  i 


*-c  that  what  you  have 


m 


v'  S® 


JJ](* 


jOp 


<s 


x£ 


'  —  parti 

post  of  thft  oxhibit0pt% 


1  Pa tod 


jour 

distributors 


Franlcf 


tb®  big  3  Wo  vont 


Wore  thoro 


Mr.  Wright; 


theatre -owning  enterprise 


justice  Frankfurter . 


shoving 


that  of foot. 


not  appear 


You  mean  that  was  not  In  issue* 


eflt- 


? 


Mr.  Wright; 


Well 


<pbe  case  was  not  trieu 


ory 


squarely  In  issue. 


that  got 


011  a  historical  basis. 


history 


record 


Q - 1  areas  until 


of  Prlce  coatrol  which  wag  dj 

positions  or  an  theatres  in 

Justice  Frankfurter:  Y< 

Whet  about  the  facta,  acham* 

utine  or  no  scheme? 

uniformities  in  theatre. 


shows  that  you  had  no  scheme 


maintaining 


have  used  the  word 


there  pricing 


theatre-owning  business? 


the  big  five  got  into  the 


Mr.  Wright: 


think 


one  way  or  the  other  in  thl 


on  that  point 


record 


think  the  record  is 


clear. 


I  doubt  if  J0U  00uld  8ver  h9ve 

formity  of  that  kind  ln  th8  flb3enoe 


a lnta lned 


a  concerted  agreement 


ong 


Justice  Frankfurter. 


01,«‘  Could  It  have  happened?  Things 


sometimes  happen  without  an 


y  effort  toward  that  end. 
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Mr.  Wright t 


Oh 


3«a 


Franicr 


Mr.  Vrlghtj  A8  f,t  „ 


How,  did  It  hoppon? 


ther°  13  nottllnC  la  the  ** 

^o^d  to  Indicate  that 

if  7^  w°nt  to  go  to  a 

Sroaalonal  report,  v 

this  record 


not  happen 


and 


Hem 


enough  for  ae 


(Laughter) 


fright 


But 


what  la 


in  tiijJ 


not  any  question.  If  you  will 


conspiracy, 


record  and 


of  the 


condemned 


fixing  conspiracy  that  the  Court 


SwSutje 


condemned 


it  until  after 


integration 


had  been  completed. 


How,  there 


of  course 


during 


while  the 


integration  «*as  gow  nn  .. 

^  on,  those  people  were  buying  up  theatre 


circuits,  and  it  wasn«t 


until  about  1930  or  1931  that  the 


present  pattern  of 


partial  territorial  division  that  you  have 


now  was 


hed 


there 


vasn^t  an  express  ^ 

Qgreeiaent  to  establish  the  pattern,  he 


vas  bains  verj  generous. 


numerous 


express  agreements  in  evidence  which 


show  divisions  in  specific  areas  spelled  out  by  agreement  but 


B  un  the  trial  and  we  argue  here,  those  agreements 

y»«<  etc?  avldeneo  of  the  viaer  territorial  division  which 


18  lnplloit  in  the  naturo  and  character  of  this  nation-wide 


BOn»PlraoI 
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Vhen 


T<)rtic«l  integration 


OOUPqo 


OD° 


company 


Mlntalnad  b,  .took 


producer 


sound 


control  at 


re 


ijjndiQS 


suggest  that  there  vas  nothing 

ea  ar>  Implicit  understanding,  they 


The  record 


Wcoil»  at  even 


agreement 


other 


0  cons piracy  vas  effectively  main" 
these  people  made  vith  each 


Pooling  agreement 


mode 


operators 


ownerships  in  the  theatre  cor¬ 


porations,  the  licensing  «„*. 

ng  agreements  where 

agrees  with  another  as  aleThiK^ 

exhibitor  to  give  him  protection 

from  price  competition  to 

J  anhsequent-run  exhibitors.  Those 


things  are  beyond 


Justice  Frankfurter:  Mr 


Wright,  I  may  have  listened 


too  to.tll,  or  carol...!,  again,  but  certalnl,  lt  l5  lD_ 

prowlon  that  practical!,  all  tha  big  five  concedod  one  a  a} 
or  ths  other,  or  jloldad  or  acquiesced  In  lt,  anjhov,  booed 


doan  to  the  decree  against  price 


alntenance  among 


found 


may 


09  a0ib  that,  but  that  is  the  impression  I  got,  that 

they  all  agreed  to  that. 


Mr 


homing  down 
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JUfltiOC  Pl*QUkfuj*^ep 


1 


I 


v  ithdrav  "how  ing  down" . 


Woll,  thoy  hero  Qoquloocod  in  it 


Mr.  Wright: 


Ttu>3  liko  tho  Court ‘o  dooree,  if  that  i® 


v 


Hat  30a  aro  sotting  at. 

juatlco  frankfurter*  iw  v.  rr 

“O'*,  what  I  want*  to  know  1®* 

BBHK^itfe0!1®10113  <>?  tho  decree  other  than  tho  pr 


U»itloa  asala3t  that  Ulegaiitj 


draw 


that  ill*0al 


its 


Hr.  If  right: 


think  that 


□oro  than 


enough  to  support  all  of  the  prohibit  Iona  that  are  embodied 


in 


judgment  does  nothing  more  than  try  to 


prevent  those  a pep ifid^fc ochn I  qu  0  3  jb y  which  tho  conspiracy  VQ0 


aintainod. 


Of  course ,  our  basic  point  on  tho  inadequacy  of  tho 


S3 


01*0 


in junctions  could  to  do  that 


enough 


^ BEK ft aQ<^  continuing  incontivo  to  conspire,  and 
past  proclivity  to  conspire  that  ths  record  shows  each  of 


has 


long 


aa  you  have  this  integrated  structure. 

Of  course,  :it  3eeas  kind  of  silly  to  argue  about  liab|li 

of  tho  integrated  structures  when,  0). 


defendant 


Itself,  says,  '’yes,  ye  ought  to  bo  subject  to  continuing  jud 

regulation  in.  the  form  of  this  competitive  bidding." 


course 


If  all 


^d  In  the  past 


were 
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sporadic 


tfli°rl"1"t,0n’  «W  two  wouldn't  be  anythdng 


to  do 


t 


:^n 


Hovever 


discrimination  and  go  o: 
baol°  difficulty  la  that 


matter  vhafc 


joro  of  P  f*°  discriminations  you  enjoin,  you  do  have  the 


j0ntmu 

AjDt.'ler 


future 


exa 


This 


that 


you  own  95  per  cent  or  more 


major  defendant  ovns 


company 


It  may  In  sell- 


ing 


that  company  discriminate 


in 


any  v&y  i-easea,  so  that  if  Paramount,  for  example#  no., 
picked  up  another  45  per  cent  of 


the  Interstate  Circuit,  so 


ha  stead  of  owning 


they  own 


could 


prod  ely  the  samo  admission  price  discriminations  that  were 
condemned  in  that  case,  and  they  could  do  it  in  this  way. 

They  are  perfectly  free  to  fix  the  nricas  that  Intersta 


manner 


Of 


charges  in  its  prior  runs  in  any 
course,  they  are  prohibited  in  the  future  from  stipulating  in 


run 


you  shall  charge  25  cents,  that  is,  that  your  price  level 
should  be  lifted  up  to  ;he  same  as  our  subsequent-run  theatres 
vhat  have  run  priority  over  you,  but  there  is  nothing  in  this 
decree  to  prevent  them  from  declining  to  serve  prints  to  any 
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(1*nib*t0P  v  0  8^ouX(i 

VQ3 


bp®ok  hi 


long 


•  Prloe 


°uough  to 


lint  U 


they 


turns 


^  It  was  an  lnadvlsobl# 


Th  o 


can  do  that  in 


Ppotooting 


fHB0  lu  th0  Int»r3tato  nrau 


of  their 


t,oforo 


That 


ls  tho  basic  probie 

8  to  tho  iategratl 


pnn  theatre a  juat  aa  thoy  did 


that  the  nature  of  the  oon- 


on  poses:  flow  you 


edies 


re 


Juatice  Frankfurter;  That 

inadequacy  0f  tho  docreP  . 

'  '  .i  th©  Government 


a  rgumont 


Itself  to 


juat 


that  la  th« 

'  Qrsunont 

V’>1Sht!  1  :Wt0  e“^oached  upon  Hr.  Sonnett 


1  UL  *  UUUUVu  V  '  0  U1  Q 

Justice  Pi*ankfunter. 

•  ^  Is  not  for  ae  to  divide  your 

rwt  «i«V4 _ ^ 


soaetiaea 


my  mind  ls  directed 

the  ground. 


the 


thought 


are 


holding 


(Laughter) 


Hr 


think,  nyaolf,  that  any 


provisions  that  uon«  * 

uiven  to  me  t0  support  need  a  chfense 


If 


there  aa1©  eny  of  then  thni- 

~,w  r  ouble  your  Honors,  i  win  be  glad  to 

address  yself  to  them. 


think  It  is  true  that  once  you  understand  the  basic 

oi  the  evidence  and  the  findings,  that  they  follow 

auwwme«iwa_iy,  ao  perhaps  the  most  useful  thing  I  could  do  with 


43 


tim0  would  simply  he 


ae  to  vhat  i0 


nn:)VM:» 


u 


jrvu 


might 


J'orord  or  vhat  happened  below 


than 


j  CV 


sonnett 


v  H  tako  advantage  of  that.  You  wore 


«M'“  ™  fu“  i»  »,  a., 


and 


Mr 


1*l8hti  Ye3'  th^U8h  their  own 


their  own 


Mr.  Weight i 


o  <p> 


02>  tbeatrea,  rather,  in  which  they  have  9- 


P 


opcent  --  it  1q 


®  stake,  o l  course,  to  regard  them  as  their 


theatres,  because  actually  those 


theatres  are  owned  hy  a 


large  number  of  separate  entitles 


At  the  trial  BUch  was  made 

;i6ve  a  great  deal  of  autonomous 


the  point  that  these  people 


management.  But  when  it  comes 


o .ij.©  ter 


theatre  s 


they 


ws  on  which  they  distribute  to  those 
nt  those  theatres  treated  as  their  own 


Copyright 


right  to 


exhibi  their  own  films,  and  they  can  do  anything  they  please 


Justice  Reeds 


they  own  95 


could 


do  whatever  they  please  with  that  theatre 

Hr.  Wight,  If  th6y  have  a.tual  oon 


Justice  Reed s 


theatre 


require 


iflents  of  bidding? 


Mr.  t/n*f 


^  w?  ierjj  for-  the  films  of  the  affiliated  clistr.i- 


•untie#  Rood: 


°f  that 


Produosr? 


jur.  Wriest?  y©„ 
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JUBtlO©  Rood}  flgy 


,ou  88 id  a  moment 


unfairly  thoi,  o01»potitorB 

,tlior  8,K,up  of  t2#lr  thootroo. 


ago  that  they 


could 


of  tho  presont  group  or  a 


Mr.  v;right:  Yob. 


justice  Reod; 


understand 


As  I  understood 


a 


oder 


competitive  bidding  * 

H  HHffjfflingl  feature  thov  would  have  to  off 


tnair  ir  aold 


anyone  besides  their  own  theatres 


flt  0  Pabllc  euctlon>  whether  it 


is  an  auction  or  bid,  I  am 


not 


sure 


Mr.  Wright:  They 


be  comoelied 


Offor  them  In  such  a  way,  as  j  read  th0  ju<jgCjeat,  anyway 

'  C  "  A  ''10  the  protection  they  thougltwa 


P 


exhibition 


a 


In  their  theatres 


justice  Re©d»  But  where  the  theatre  la  through  showing 
tho  film*  if  they  sell  to  anyone  else  In  that  area  -ey  must 

sell  on  a  competitive  bid  basis? 

$ 

Mr.  aright j  Yea,  but  I  take  it  that  when  they  make  the 
0i  ’  "  “  '  10  ' ' 1  suppose  that  If  they 


have 


rights 


at  all 


own 


they  have  t he  rlgh 


to  say  in  licensing  a  picture  to  Interstate,  nYes,  you  will 

h® ' 1 5  ^  •'-T'w.ia  priority,  and  we  won^t  make  the  films  available 


anybody  else 


30,  6o,  90 


course .  whatever 


Justice  Reed:  Whatever  thy  please. 


Mr.  Wright?  Whatever  they  please.  120,  perhaps 


justice  Rood* 


What 


you 


Mr 


*  Tho 


3u8808t 
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that? 


only 


dives  ti  ture 


thing  x 


8uggeat  In  plaoo  of  It 


coo 


trol®  Interstate. 


•^filiation  by  which  Papamount 


justice  Rood; 


1 


competitive 


provisions 


phat  they 

put  a  minimum  ppice  that 


that 


Mr 


No. 


Justice  Re©d 


: 


And  Wait  30  days  and  then  sell  on  their 


o*n 


terms. 


i 

Mr.  Wright:  i  ahnill. 

3uppoae,  if  your  Honor  please. 


that 


bound 


is  no  say,  as  I  9ee  lt 


that  they  ape  bound  at  all  to  adjust 


that 


runs 


theatres 


w  deprived  of  the  kind  of  protection  thej  have  had  In  the  part. 

Justice  Reed*  onA  „4.\, 

one  othep  question.  You  said  a  moment  age 

that  ■oii(3ivc  w di s  c o njt?  sort-  ,  iua 

oopt  of  agreement  op  agreements  among  the 

a jors . 


Mr.  Wright:  Yea 


theatres.  I  garner¬ 


ed 


you 


there  vaa  an  arrange 


or  agreement  op  understanding  that  one  major  would  buy  in  one 


area,  so  that 


have 
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p*  another  would  havo  the  st.  L 

^petition. 


oulo  region,  eto.,  without 


0o 


Mr.  Wright; 


h°P0  13  no  suoh  agreement  as  that  written 


o 


at 


ignod 


Justice  Reed,  j  undaMtottii_ 

»•  HrlSht'  We  so,  that  is 


and  necessary 


infer0110® 


f?02  v*18t  ^as  happened. 


Heed 


Nov 


there  a  man  he-ne  that  ahOWS  that? 


!lr.  Wright  i  There 


ilstrlbuttcn.  We  have  in  0UJl  appendix  a  list  of  theatre  hold- 


ings 


states,  ahloh  sho»a  the  geodraphloal  distribution; 


ilE 


in  thevarious  areas  which 


ghow  how  the  thing  cropped  to  the  surface  at  various  times 


in 


explicit  forms  in  local  situations. 


justice  Douglas:  r  d  the  Court  find  against  you  on  that? 


Mr.  Wright:  i  beg  your  pardon? 


Douglas 


i 

Did  the  Court  find 


finding 


territorial  division 


Justice  Douglas* 


Government  ask  us  to  make 


findings  on  that? 


think  findings  on  that  are 


of  vhat  you  do  in  the  way  of  relief. 


that  that  is 


erely  a  necessary  consenusnae,  really,  of  the  basic  finding 
as  to  vhat  the  nature  and  character  end  extent  of  this 


c 


0 Q 


Op 


ir«cJ 


va3 . 


8lv®n  that 


ConaPlraoy,  thero  la  no  room  for 


co 


tiP 


$ 


ISO 


pu*' 


on  among  thoBo  DPml 

plo  as  theatre  operators,  and 

in  afflrmatlvo  0vlfl4, 

onoo  about  product  distribution 

•  rrodimi*  v. _ .  . 


to 


C& 


sbo*  1 

0X  ovor  a  long  period  f 


in  tho  som® 


time. 


o 


I  don't  think  thoro  l3  aaj  . 

„ar  did  compete  with  each  other 


that 


people 


as  theatre  operators 


trylh£ 


to 


buy  a*  least  for  the  past  10  or  15  years  after  the 


territorial  ad just meat a  were  shaken 


down. 


justice  Douglas j  i  gathex, 


the  {opinion  .of  the  Court 


just  en  Inference  that 


there 


arguing 


tnat  clearances  were  unlawful.  Illegal  per  se;  la  that  right? 


Mr.  Wrights  We  made  the  t  v  , 

9  ^ne  argument  below 


on  thac 


Justice  Douglas: 


arguing  it  here? 


Hr.  Wright: 


we  abandoned  our  assignment  of  error  that 


the  agreemant  as  such  was  unlawful  per 
..  probably  the  best  thing  that  can  be 


86. 


thi  lk 


I  think 


that  problem 


is  what  the  Court  did. 


stab  Lishing  pi1  Ima, 


and 


v  °n  the  party  that  created  it  to  show 

there  was  some  reasonable  reason  for  it. 

~  aouLd  reject  the  construction  placed  on  that 

provision  by  the  defendants.  They  say  they  ought  to  be  able  to 

go  on  under  it  and  gi-ys  pretty  much  the  kind  of  clearance  they 


did  in  the  past. 


o 


29* 


Me  sft y  that  under  the  Court 


J  udgme 


Tp 


a 


hi0 


mako 


tho**  arrangements  i„  exceptional  oiroumct4" 


oefl 


& 


A 


on 


quite  different  considerations  from  those  that  vore 


jrtP 


ioy®d 


In  the  past. 


justice  Reed!  where  dooo  that  partition  show  in  your 


,p p®ndlX? 

Mr*  ^ 1 Kht *  1  tog  your  pardon? 

justice  Reed:  The  partition  of  the  United  States  into 
,atre-owning  sections, 

tfr*  v*’lght:  starts  in  the  appendix,  the  tabulation 

^  the  ownership  by  states  starts  at  page  208  and  goes  thi*oUS^ 

.ilges  25^  or  255. 

justice  Reecl;  vjhore  wou3.a  I  find  it  in  the  index?  ApP^ 


ofttiy 


MU'  *  Weights  Yqs  * 


index.  You  would  find 


jiere 


under  the 


first  item  under  "Statistics,  List  of  Theatre 
joldinss  of  Defendants" ,  i,hloh  shows  the  number  and  location  Dl 


states 


That  is 


page  6  of  the  index 


Justice  Douglas: 


What 


the  relevancy  of  that  her©  from 


the  Government » s  point  of  view? 


Mr.  Wright 


It  shows,  x  think,  that  these  defendants 


«iot ,  as 


suggest 


they  might,  undertaken  to  go  into 


each  others  towns  and  opsrate  against  each  other  as  theatre 

operators  anywhere  during  the  past  15  years , 

Justice  Douglas;  uHKubU  1 '  ” 


Row  doe3  it  bear  on  the  decree?  What 


vt« 


relevancy 


tap 


Mr.  Wright 


Wh, 


thl*  Court 
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^  bet 


funotlon  it 


th* 


dissolution 


r8»  X 


the 


Pool 


8uppoto#  to  tone  extent 


justice  DougiQ8 


: 


T^opo 


P 


base  of  theCroacont 


div 


ision 


an 


&8POoment 


Mr.  Wright:  tw 


Vopo  Hltnin  .. /’  ,,  i'v 

®*lip  facto  pretty  c  .oso 

X  thlnv  *  ”  !  M 

a  case  of  territorial 

dlVld0  UP  territory. 


justice  Dougiaa. 


13  <iulte 

We  hold 


theatres  wore 


thfit  vaa  illegal  and  we  required 


ac<iuirert 


to 


be  sold » 


a 


result  of  that  process 


Mr.  Wright 


Ve 


363  ***e  lo  the 


division  here  on  a  national 


same 


scale 


9 


apporto 


“Itlnrato  finning 


that  the  evidence  which 


is  a  great  deal 


and 


than 


a  Crescent 


In  the  Crescent 


case 


lou  had  no  single  over-all  agreement 


TUB  agreement  slmpl,  vaa  i^^ 

and  pooling  arrange^  at3 


the  joint  stock  ownership 


that 


district  Judge. 


wei  e  created,  according  to  the 


Justice  Douglas . 


1  don’t  even  find  this  point  in  your 


discussion  in  the  brief. 


Wright 


Justice  Douglas; 


We  point  to  it  in  our  statement  of  facts 


Is 


asking  the  Court  to  make  any  .« 

Mr.  Wright,  i  think  we  got 


background?  Are  you 


into  it 


connection 


taut 


that 


0 


0 


th»  4efendaau’  «rgU0ent 


29 


i 


o 


f 


hoV 


and  vheu 


50u  ha<i  th8 


van 


®*Plelning  it  in  tero» 


or 


qO 


0 


°onepiPQOj  that  tho  court 


juatlc©  Dougia 


/>  3 


far  qq 


1 


o * 


c 


onaider 


thla 


^lovaut 


la  oonoernod,  do 


ght 


0f  IPreiovoQt? 


I 


V 


^  respect  to  the 


it 


VQ3 


i*olevaht 


otV 
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agreements  and  prohibitions  again3* 


,1a  3 


tot  you 


the 


6 


that  thla  Court 


that 


baclt  t0  the  Statutory 


Court  for  further 


do  you? 


hr.  Wright:  oh 


L'  j";  unnecessary  because  the  Court 


found 


there  the 


to  conopoli£0. 


Douglas 


As 


the  decree,  they 


not  find 


fln  attempt  to  monopolize 

Mr,  Wright?  oh,  yea. 


did.  They  found  no  achievement 


of 


did  find  an  attempt  by  conspiracy 


Justice  Douglas 


* 


If  jcu 


are  right,  there  Is  more  than 


ea  attempt.  You  3aid  there  was 


a  charge  of  territorial  divi 


alon. 


Mr.  Wright;  That  is  true. 

Justice  Douglug>  Son,  you  ogle  us  not  to  consider  it  as 

tfe  It  in  the  Crescent  case. 

Mr.  bright;  i  think  Mr.  Sonnett  vill  tell  youhov  you  ought 


consider  it. 
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^ankfu 


i 


>r 


Wight,  vheth 


before  you  oit  down 


the  appendix 


the 


n cheme  ? 


Government  haa  anv+, 

ytnlrig  whatever  to  sav  about  the 


Mr.  WTlght 


think 


nothing 


you  could 


The  arbitration  systen 


the 


Vas  £et  up  only  to  serve  the  decree# 

found  inadequate  and  replaced  by  this 


thei'0  v*a  nothing 


with 


You  see, 


system 


hat  decree  never  did  &ffeot  all  the 

®  PBfiul  ir  ft p  _ 

01  an  agreement  with  five  o 


Now 


la t ions 


others  into  :,ine 


cteiendants  ^  the  suit  take  the  position  that 

no  t  goinp-  *-A  . 

oe  parties  to  an  arbitrated  system  of  reg 
just  to  save  tho  4-v, 

ne  theatres  of  these  people  y  and  we  do  nc 

join  with 

«e  theatre-owners  in  trying  to  whip  the 


tins  Frankfurter; 

oontlnuano 


As  I  understood  it, 


Government 


Mr 


Wight 


*  We  did 


Frankfurt 


want  to  know 


whether  there 


is  anything  in  the  record  that  sheds  light  on  why 


the  Government 


urged  the  cessation  of  this 


ystem 


Mr.  WTight 


That  was  fully 


Fran 


in 


l?r> 

A  JmX 


Wright i  Tt 


.Is 


14  X 


I.  44 

-g  v  * 


v  W  W  V* 


There  is  no  discussion 


2*> 


of  &  ln 


brief 


Court  found  that  tht 


a^o  tom 


JU,Wo°  ^Itfurtap 


1  Booaueo  thore  waa  no  oonaont 


But 


suppose  one  la 


tho 


®finod  or  oonflnod  by  the  consent  of  the 


a' 


Mr.  WMght 


That  would  be,  I  should  aay 


an  entirely  n®tf 


tho  or  y 


40  arbltpat. 


°n'  The  oourt  belov 


anytime  that  u»  „  , 

wo  could  have 


s 


ygjtOID 


terms 


maj 


not  think  that 


going  to  do  us  any 


based  on  oar  prior  experience  with  that  kind 


Frankfurter: 


what  I  wanted  to  know. 


-  '  J  1  S  In  this  record  or  anywhere,  some  light  as 


Government 


judgment  or  evaluation 


O 


f  the  operation  of  that 


system. 


Mr,  Wright 


We  put  in  evidence,  we  offered  certain 


decisions  of  the  Appeals  Board,  that  are  digested  and  are 
referred  t>  the  appendix,  which  sets  forth  the  whole  decree 

Jus c ice  Frankfurter:  That  is  what  I  wanted  to  know,  You 
found  it  did  not  work? 

Mr,  WTights  Yes,  we  found  it  did  not  work,  but  as  far  as 


we  are  concerned,  ve  do  not  want  to  limit  you  to  what  we 

put  in  there o  We  have  no  objection  to  your  examining  1^ 

the  entire  record  of  the  system.  It  is  in  the 


library 


Frankfurter 


in  my  office 


*•  Wrights  Oh.  I  see,  We  merely 


ely  elected,  of  oourse, 


M7 


,Mt  *.  thought  „as 

slgnifioant 


a 


1  am  a  little  confused 


1 


Justice  Frankf, 
tniid  it,  th»  Oo»ewu,#nt 

-  uuu  olive  — 

commit  myself  to  th* 

tho  position  that 


A  a  I  under- 


as  a  generality 


of  the 


oart^cs  does  Qot  ri* f i 

uo  tho  boundaries  of  equity  1  Jv  Idlng 


■  iecrae  under  the  Shonjn 


o  lav. 


understand 


vnov 


that  does  not  loavo  0  *„t 

an  arbitral  system  to  be  Imposed  ^ 

the  mere  fact  the-™  ia  ,  .  - 

e  is  no  consent  Is,  from  my  point  of  view 

not  conclusive  of  the 


question. 


The  Government  affirmative!*  found 


undesirable 


urn* 


-o'  in  the  public 


interest 


have  what  llgiht 


Government 


and 


stand  you  to  nov  say,  it  i3 


record 


vas  not  a  good  system  from  the  point  of  view  of  the  public 


Interest;  Is  that  right? 


Mr,  Wrights  yea 


thing 


objections  of 


other  people  who  do  not  choose  to  consent. 

Justice  Frankfurter:  Don»t  bother  with  them.  I  vant 
to  kuertj  &oout  t  ie  Government. 


Mr.  Wright 


po present 


parties  In  that  sense  in  any 


entered 


We  have  a  lot  of  complaints  from  people  who  say,  I  don  t 


and  I  doa"t  want  to 
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do 


gete  the 


run  or 


not  1  n 


I 


compel® 


jjj  a  free  market 


are  ju 


that  the  Sherman 


a 


the 


as  I  ao°  it# 
Hah  a  market 


and 


auitb  the  convenience  of  the  major  defendants 


have  an  arbitrate 


that  if  they  vant  relief. 


they 


h8d  better  agree  to  arbitration 


Frankfurt 


er  j 


the 


aj  or 


judgment  a 


vor cable  scnem«* 


defendants,  and  it  vas  in  hia 

and  I  may  be  of  the  very  same  opinion,  and  I  would  like  to  get 
all  the  light  I  can  on  a  system  which  at  least  for  years  in 

the  judgment  of  Judge  Hand  worked  as  a  rational  scheme  in 
this  industry. 


Mr 


Wright  t 

scheme 


your 


that  at  the 


we 


into 


uniform:;  opposition  of  ali  exhibitors 


I  wa3  not 


in 


-  •  1,110  mde  the  statement  that  divorcement  would  mean 

chaos,  and  ve  wore  trying  this  first,  but  it  was  a  mere  acci¬ 


dent  that  I  did  not. 


make  the  speech 


I  probably  would  have,  because  in  order  to  justify  the  experi 
mij.L  .vc  aii  over  the  opposition  of  all  those  who  were  to 


be 


benefited , 


substitute 


these 


The  complaints 


still  continued 


and  that  is  vhy  we  are  here* 


Prankt 


uftor:  [  did  not  moan  to  havo  11 


It 


I  wondered  if  ln  th„  flnd  .  rotor*™*’ 


bo 


0ause  I  count od 


found  2H00  pages  of  brl  ’f 


2300  pogoo  0f  v.  , 

o  01  Drlof .  and  thousands 


of  evident-' 


the 


onlj  ono  who  la  not  going  to  road 


word 


tUflt  recorM,  but  1  don*t  think 


Mr.  Wright; 


reference 


in  our 


brief  because  the  Court  dealt 


with  It  in  a 


satisfactory  fashion 


to  us.  He  put 


end 


That 


put  an  end  to  what  we  had  to  saj  on  It.  That  la,  1“  tbe  wle* 


-u-tl.e  1  canJcfurtepj  An  end  with  praise 


7 


VJriSHts  Re  praised  it  as  an  efficient  way 


disposing 


happened  to  he  adequate 


agree 


it  is.  It  just 


under 


of  this  case 


to  give  the  relief  tl.  ,r. 


terminate 


violations  thst  the  Court  found. 

REBUTTAL  AB1UMEHT  OB  BEHALF  OF  THE  UHITED  STATES  OF  AMERICA 


By  Mr.  Sonnet t. 


r:c  Douglas*  Mr„  sonnet t,  before  you  start  on  your 


argument^  maj* 


asking  Mr.  Wright? 


Mr 


Wright  suggested  that  there  was  a  conspiracy  to  divide 


territory  of  the  country 


among 


produce 


distributors 


attempt 


onopolize;  bi 


as  i  read  the  conclusion  of  lav  of  the  Court,  the  Court  did  nc 


fin;  any  attempt  to  monopolize  in  the-  rospect. 
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It  round  *n  attempt  to  monopolies  in  various 


roap° 


loci 


vord 


there 


of 


totvi 


tO  TV 


Nr.  Sonnott 


I  don*t  think  it  la  there 


JUS  u  a  CO  ^OUglQg  I 


It  Is 


q  pretty  Important  subject 

tw  Oovaraaaat  is  standing  here  Insisting  upon  prasslng 

point.  It  Is  soaething  on  uhloh  I  would  need  oonBlderab 


If 


the 


light 


because  I  don’t  find  it  in  tho 


i udgme nt 


findings 


Mr.  Sonnet t 


make 


theory  cler.r. 


Mr* 


during  my  prepared  argument. 


would  be  very 


remaining 


close . 


I 


1  i  -ilk  o u r  theory 


licensing  relief  Qn(i  oa  tu 


case  as 


on  the  theory  of  cross - 
a  whole  will,  I  trust'  b° 


oade  clear  bj  what  1  am  about  to  saj.  If  It  Isn't,  I  shall 
happy  to  take  It  up  later. 


It  le 


basically 


that 


evidentiary 


findings  o*  tha  Court  bolov  uer©  correot.  It  is  also  our 


from  those 


position  tnat  the  conclusions  ■which  the  Court  hrev 

findings  ere  incomplete  and  in  some  respects  erroneous. 

I  should  like  first  to  invite  the  attention  of  the  Court. 


findings  which  in  our  view 


findings 


are 


correct  and  vhich  are  not  challenged 


by  any  defendant. 


These  are  the  findings 


Government  primari 


rest®  it  contention  as  appellant. 


rh:^y  are  I  think,  the  heart 
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Oovornm# 


"  081,0  In  »o  for 


(10 


findings  go  and 


they  aro,  ao  1  aQ^  nQt 


horo  by  tbs  defendants 


Oovornmont 


Dofopo  oooliig  to 

tliat  In  tho  Oovopnnjon 

tvo  content Iona, 
jointly  and  severally 

of  films . 


findings,  I  should  like  to  say 


79  no  have  basiOfii - j 

la  that  the  defendants 

«+:r»ihiitlon  and  exhibit101* 


cond  main  contention  is  that,  in  any  event. 


the 


theatre  holdings  of  the  major 


defendants,  together  with  the  ban  on  the  cross-licensing  of 


remedies 


found. 


findings  99  _  and 


^  *  vor,  to  mention  each  and  paraphrase  eaoh  briefly/ 

■  ::  1  nto  its  context.  Finding  99  is  0  f  inding 

which  relates  to  fiiffl  distribution. 

It  sots  forth  the  number  of  features  distributed  by  eaoh 


ol  eight  defendants,  and  it  discloses,  simply  stated,  that 
putting  aside  the  Westerns  and  confining  our  attention  to 
features,  these  defendants  distribute  over  65  per  cent  of 


the  product  of  the  motion  picture  features  distributed  in  a 
single  season. 

*  Mix'*'-  .hen  with  65  per  cent  of  the  production. 


c...-1  nation  ^  these  defendants e 


finding  j0 


theatre 

mr 


118  *«latea 
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of 


’ Ua  next  step,  that  la,  tb® 


numerically  oonala 


the 


“e  defendants.  It  dlaoloaoa  that 


oped 


in  a one  17  j*,, 


0®nt 


•  ^be  flvo  major  defendants  had  interests 


Findings  126 


the 


total 


of  theatres. 


paid  by  tho  30 


Qnd  127  „+.  „ 

1  at  Rooord  3685  deal  vith  the  rentals 


"bent peg 


eight  defendants 


^d  the  rentals  received  by  these 


Q  B 


Finding  125 


distrin 


ut  or  s 


■tates 


defendants 


pay 


that  the  theatres  ovned  by  the  five 


stout  45  P«F 


rentals 


oont  of  the  total  domestic  fil 


M0#im  b*  sll  ,lght 


Finding  Ho.  i2? 


defendants. 


for  films 


indicates  that  of  the  total  payments 


ade  by  thes 


of  tho  pajmonta  want 


e  affiliated  theatres,  71  to  81  per  cent 


SE&  'S  t  abour  07 

JS  oent  of 


u0  five  major  defendants  in  this  case. 


to  the  eight  defendant.. 


suoh  film  rental  payments  vent 


finding; 


affiliated 


summary 


that 


©  i  ght 


najor  defendants 


that 


aocounts 


for  a  little  iQHq  fVia  ^ 

ihu4i  half  of  the  total  domestic 


Income  of 


the  eight  defendants. 


But 


significant 


undisputed  faota  regarding 


important  theatres  In  the 


oountry,  the  first-inn  theatres 


B 7  common  agreement,  they 


are  the  mo 


source  of  rcone^  in  che  business  1  and  as  to  those 


HQ  <»* 


1 nation  of  th#  „ 

h  h48  *  Populntio 


30.3 


In  the  United  State*,  M0*1 


•hova,  according  to 


Finding  Bo.  U6,  „h  ... 

.  . ,  3  nl  3688  of  the  reoord,  thet  In  those 

Q2  cltleo  with  H.e,. . 


92  0.  leevlth  «lu 


a  Population,  at  least  70  per  cent 

rim-run  th.  . 

r°®  are  theatres  of  the  major  defendants. 

rs  _ 


D°«8la 


t 


Vhat 


Sonnett? 


relovanoy  of  thin,  Mr. 


Wr.  Sonnett 


2 


Dent's  clai 


This 


the 


exhibition 


monopolized 


Dougia 


finding  that 


nationa^ 


Mr.  Sonnett 


2 


that  flodix;  j 


shall  oome  to  that.  irea.  Moreover,  a* 


38 


100, 000,  ¥lth  million.  ln 

in  population,  there  la  not  a  aing.e 

Independent  first -i»nr, 

theatre]  and  ln  the  majority  of  the 

aining  oitiog  the  -i 

®a4 or  share  of  all  of  the  defendants 


shown 


True,  thl*  i#  atatiatloal 


theatre* 


nf onset ion.  hut  also  true 


It 


i*  not  controverted. 


eod  also  true  It  ahowa  that 


major  defendants 


In  this  oase  have  100  par  osnt  of  ths  first 


run  ln  38  major  cities. 


The 


Sonnett t  it  would,  sir,  and  I  shall  oome  to  that 


per 


of  the  fi rat -run  theatres 


jo? 


* 
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cities  In  the 


DnU»<i 


findings 


3t«t 


Thin  le  no  nooldent,  *n  tto* 


VO** 


and 


0l foot! 

a°Qordin 


Vo 


vere  expressly  d0#l 


methods  used  by  the  defendants  Jointly 
0  the  Court  bolov.  vhloh  methods 


gned 


about  the 


▼OJy 


and  to  bring 


Inga 


found  in  these  find 


M®?  I  direct  the 

W0U“'t's  attention  to  Findings  66  and  67 


i' a  cord,  at  3671 


are 


findings 


respect 


teot  their  donUtum^ 

“*  •«  «u  a.  Qm 


relate  to  nrieea  and  nrioe  fixing 


found  that  +ka  ^ 

he  defendants  have  oont rolled 


cha  rged 


States,  that 


0  tha  motion  picture  theatres  in  the  United 
?* .°£,  five  major  defendants  have  a  definite 
doping  up  prices  in  the  territory  in  vhioh  they 


tneatroa,  and  that 


Interest  they  vere  safeguarding 


y  ng  minimum  price  restrictions;  and,  further,  that  those 


defendants  to  maintain  theatre 


express 


maj 


admission 


levels 


*  J  w  ■  1 


Ml*.  Sopinott 


ng 


thnt? 


3671 


Vo  have 


the  fact  that  the 
prices  for  t) 


is  Findings  66  and  67#  ^ ”  •  Justice 

'  ''  r®cord. 

h°n  ^^d  depute,  beyond  dispute  in  this  case 


defendants 


had 


the  power  to  fix  artificial 


Missions 


States 


and,  moreover  thnt  m 

uat  they  exercised 


the  oower  and,  1‘  nner, 


me 


and 


I  think  this  is  of  utmost 


significance 


the 


Major  defendants,  because 


theate 


VI 


ownership,  hart  Q  „ 

"  u  definite  interest  in  anv  zlven  territory 


where  they  own  *  ,  *1  i  1 . 

theaters  in  keeping  prices  high. 


The  Chief  justl0 


®«  How  did  they  exercise  their  price- 


fixi.ag  power? 


Sonnett:  They  exercised  it,  Mr.  Chief  Justice,  by 


providing  m  the  Hcens 


competitor 


of  the^r  theaters 


113  as  price  and  clearance  which  would  render  those 


theaters 


competitive  with  their  own 


ve  Chief  Justice?  Did  they  have  a  provision  other 


normal 


Mr 


Sonnett:  Wall,  there  is  an  Interplay,  and  there  is 


evidence  in  this  record,  Mr.  Chief  Justice 


The  Chief  Justice? 


That 


try  i  ng 


out 


Mr,  Sonnett?  There  is  an  abuse  of  that  power,  beyond 


£  ■*  *.  CSV*  ^  iVrr  - 


try  ^  t  1  vs  r  1  t  <  *  »» 
wW  1  7*  |  1  M  <  ”» 

'  *-j  W  4.  2  V  A 


in  this  record  be: ruse  tnere  are 


^  .7 

,  ^  7 


m  *  •  < 
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„ovj1iJ  h#  sllov»a  to 


c 


mentor  of  the 


would  be  the  same  prl 


ao 


the 


defend 


but  the  Independent  would 


th® 


fliina  on  oecond  or  third 

Tha  Chief  Juat,0#. 

the  Independent  to 


nun. 


am  talking  about  prosoure 


on 


him  charge  a  price  different  fro® 


tlH  ^  which  ho  iSlOl'fno  T  t  /i|  imia 

lly  charged  when  he  was  playing  the  fU® 


of  o'  her  producers. 


Kr,  Sonnett 


*  think  the  evidence  rather  Indies  -;3  ^® 


inverse  approach 


ttet  is  to  say,  that  by  juggling  the 


prices  of  the  theaters 


under 


ontroil  ing 


the  f  1  -UQ  supply  *.v  _  . 

■  ^naependents ,  they  controlled  his 

competition. 


The  Chief  justl 


In  regard  to  contracts,  cross-licensing 


agreements,  was 


there  anything  to  indicate  that  in  the  agree 


snlj  or  q  #k  j « 

airectly  or  indirectly  they  would 

"We  won’t  give  you  this 


say 


Picture  unless  you  Increase  ybur 


price  above  the  nonnal  prl 


the  price  at  which  people 


attended  that 


films  produced  by  other  than 


this 


particular  producer?” 


Sonnett 


was 


evidence  to  sustain  the  court’s 


finding,  Mr.  Chief  Justice, 


66  and  67,  that  the  price 


control  which 


with  respect  to  the  independent 


theaters  was 


exercised  so  as  to 


prices  in  the  area 


S4r 


I  ■  1 

.--l  * 


« *104  o 

V 


had  the  highesl 


V 


priced  theaters. 


<T‘h*  r-  n 


n  1  m 


.*» 


T  t’ 


U  cO  'i 


3;  ctrcr  a;** 
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tion. 


(At  this  point 

*  ^OC#)g{j  t 


-/as  tkono 


APT^  RfXJESS 


Mr.  Sonnott 


flalcod  me  .he  3pecific 

any  Illustration  0f 


Ju»t  before  the  recess,  The  Chief  Justice 


question, 


Government  ha-® 


cag©  vhere  the  defendants  forced  an 


independent  exhibitor  to  raite  his  price  over  his  opposition 


thnt 


3tate  of  facta,  ag  I  understand  the  question. 


tandlng 


at  this  time 


there  Is  none. 


'  the  an3ver  to  that  question  is  we  are  unable 

r®cali  any  such  case  in  the  record.  We  bell 


However 


ve 


Aspect  fully  suggest  that  the  question  does 


not  G6&1  with  thr 

method  of  discrimination  used  with  respect 


to  prices  and 


clearances  and  In  that  connection  refer  the 


64 


our 


pages 


444 


446 


The 


way 


actually 


is  d emons  tra  t 


e<3  by  the  case  Wh*Pu  , 

icn  va3  an  arbitration  case,  referred  t 


page  444 


our 


What  happened  there 


was  that  in  Over to 


n>  Texas,  a  Paramount  affiliate  failed  to 


town  adequately 


townspeople 


theater,  and  vhpn  -ru 

'  '*®,**k  Ithea  ter  opened .  the  Paramount 

_  A  A  4  «  4 


affiliate  in  that  town. 


Amusement  Company 


opened  a  second  old  theater 


©r,  and  the  second  old  theater 


LJ  4 


t  ij  t 


with  Parejnou!' t 


Played  all  to 


Jlo 


r  aerencants* 


film:  on 


30^ 


fun 


and 


t,o  pXfty  n  sec 


ond 


new 


independent 


theater 


60 


th«t  thi 


day 


run 


notvlth- 


8  'heat 


a  dal 


®r  vaa 


Pnic 


compel 


charge 


high 


®  as 


In  other  words 


run 


not 


ourt  please 


xhibltor  should 

11  owed  to  have 


theater . 


he  price  power  was  exercised 


increa 


ing 


independ" 


diluting  the  quality  he  was 


that  pnlce . 


Justice  Rutledgg • 


You  mean  the  clearance  was  a  pric 


e- 


fixing  device’ 


Mr.  Sonnett 


So  used,  Mr.  Justice  Rutledge,  and  so 


’ound  to  have 

en  U30d  in  a  number  of  cases  In  the  arbitra¬ 


tion  proceedings 


our 


;  and  I  might  add 


so  found 


to  have  been  used  by 


the  court  below. 


Thus 


'  Ve  have  beyond  dispute  in  this  case  the  fact  that 

endants  had  the  pover  to  fix  artificial  prices  for 


admis 


throughout  the  United  States,  that 


exercised 


'■'<  t  power,  and,  further,  that  the  major  defendants 


because  of  their  theater  ownership,  had  a  definite  interes 


had 


in  keeping 


prices  high. 


Finding  69  at  record  367?,  there  is  demonstrated  the 


theater  interests  of  the  five  major  defendants  alone  - 


that 


is 


ding  No.  69,  if  the  Court  please.  The  cheater  interesta 


the  fiv" 


e  major  defendants  alone  were 


r  V*  * 


istruments 


for 


onnl 


Price. 


Before  iw 


Vlj>g 


^*^^8  conspiracy. 


the  facts  os 


clear 


ladings  on  price-fixing  and  to  make 


as  t 


particularly  to 


^  Qble,  I  refer  the  Court  also 


P8 


Thnt  f,nd,ri8  eta  tee  .. 

The  differ 

by  a  distributor 


7?,  which  is  at  record 


3677 


flnd  1  will  read  It  hurriedly* 


in  thea ter 


0ntlala  in  admission  prices  set 


n  licensing  a  particular  feature 


s 


xh  Siting, 


runs  in  the 


same 


competitive  area  are 


calculated  to  encourage 


as  many  patrons 


as 


the  prior  run  . 

theaters  where 


possible  to  see  the  picture  in 


Prices  than  ln  the 


they  will  pay  higher 


subsequent  runs.* 


The  last  sente***  * 

ntence  of  that  finding  is; 

effect,  the  distributor  bv  t 


fixing 


minimum 


3 ton  prices  attempts  to  give  the 


prior  run  e 


tors  a3  near  a  monopoly  of  the 


patronage  as  possible,** 


have  in  t,his  case  also  the  exercise  of  a  related  and 


equally  crucial  power  used 


as  part  of  the  same  exercise  of 


over,  also  used 


criminatory  fashion.  This,  for  the 


irpose  as  found  by 


court 


inter¬ 


ests  of  the 


defendants  against  the  competition  of  independents 


In  Pending  No.  79,  which  is  at  36?4  of  the  record,  the 
court  has  found  that  the  maior  defendants  acquiesced  in  and 


orvarded 


Zl 


uni  for  a  systei. 


- ,  4- 


Jlearancea,  and  tnis,  I  think: 


ricflorvaa  ompha 
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Ms, 


"nd 


nAbl 


^  ru\ 


0  nmnorou* 


!  n:»  tanOtti 


ntfl 


tn 


Tndo©d 


»  no 


l|i®  prejudice  of  independents. 


the 


the  purpose  of 


innr\y 


not  only  up0n  whloh 


fix  the  bnsie 


°0Un  ^peolfically  found 

®le*ifjnco  agroemonts  was  to  fix  tie  j3fl0*fl 
dieting  th  on  tors  mi^ht  ( 


no 


orapeto 


upon 


that  basis,  Qg 


°Xpi*Qga 


new  theater  the 


'I^h  any  nev  theaters  might  compete*  and 


! ound ,  wo  a  not  to  accord  to  any 


tion, 


^Petitive  position  whloh  its  size,  loca- 


n?  appoiivimenta 
competition  poaltlon 


determi 


the 


s 


sented  to  the 


ol0]y  on  the  basis  of  the  risk  it  pre- 


interests 


'i  these  defendants. 


found 


,  I 


arbitrary  eX9,ct3s  of  tho 


Sfiy  then,  a  discriminatory  and 


basis,  ardlihe 


power  to  fix  prices 


national 


fix 


clearances;  but 
imposed  upon  the 


disadvantages 


independents  by  the  fiat  of  these  defendants 


In  binding  No.  n0 


ror  example,  the  court  set  forth  in 


discriminations  against  small  competitors  — 

that  is  at  3681  of  ^ _  ..... 


discriminations 


°f  the  record,  if  the  Court  please  --  those 

in  various  contract  license  provisions 


and  to  sun 


4b 


it  up,  the  court  said 


the  inc.1 


sion  of  those  provisions  in  certain  co: 
from  contracts  With  small  independents 


omission 


unreason¬ 


able 


discrimination  agai 


1st  all  small  competitors 


nor  q  vi 


rd  o  t  d  i  s  c  r  ir.i  na  1 1  on , 


a  deliberate 


e x 


«rol»«  of  power  which,  i  auhmtt,  le  indicative 


to 


compatiti 


major  defendants 


in 


_ r  int^ht 

only 

Ibutl® 


tbo 


dl«tr 


a 


n<j  exhibition  of  f lima ,  oxoopt  to  the  ox tent 


upon 


the 


tnet  thoaQ  defendants  porraltted  competition. 

That  intent  la  disclosed  expressly  In  other  ways  aa  set 
forth  in  Findings  lip  to  u?  relatlni5  to  the  pooling  of 

^caters.  Those,  ve  say,  disclose  an  express  lnfgjB 


and  were  so  found  by  the  court. 

The  court  pointed  out  m  Plndlng  No.  113,  which  le  ah  368?  0 

the  record,  that  the  effect  of  these  pooling  agreements  has 

;  _  ;rJ.V r..  .  ( ' 

to  ally  two  vjA*  more  theaters  of  different  ownership  into 


tion  for  the  purpose  not  only  of  nullifying  the  competition 


between  them  but  for  the  more  effective  suppression  of 

tjon  of  theaters  not  members  of  the  pool. 


Therefore,  the  court  below  has  found  that  although  there 


was  no  complete  exclusion  of  competitors,  either  in  distri¬ 
bution  or  exhibition,  the  defendants  had  the  power  to  exclude* 


.  .  n.  ,n  y  exercised,  by  admitting  competition  on  such  terms 
as  they  fixed;  and  they  had  the  Intention,  exercised  in  each 


and  every  way,  which  I  have  mentioned,  to  exclude  competition 
whenever  and  wherever  it  was  to  their  interest  to  do  so. 


These  findings  are  the  findings  of  fact,  beyond  dispute 
in  this  case  and  not  susceptible  to  attack  in  this  case. 


primal* 


uoon  which  we  rely  with  respect 

IT 


to  our  first  contention  that  we  nave 


U 


t.  monopoly . 


nstbnt 


31 


power 


mbl 


of 


mn 


a*hib1  t-lon  poasesaod  by  ®aoh 


with  the  other  eB. 

'  p  |E  f,Manta 

and  joint 


nn^  used  individually 


Jointly 


P®1’  tho  protection  of  the  individua 


tho  power  t  °l  ^  a11  dofondanta,  has  given  • 

t0  ®xclU(jo  co 

exhibition.  mP0tition  either  in  distribution  or 


Pover 


abundantly  01 

*  bJ  allowl n 


fib  to  allow. 


e  exercised,  as  the  record  makes 

8  such  competition  as  they  saw 


There  i3 

cannot  survive 

®,*th  ese 


3tion  her©  that  an  independent  exhibitor 

in  th®  husines 

d°fendants 


s  unless  he  has  access  to  the 


and  there  is 


independent  producer  ct  -not 

nnot  survive  unless  his 


access 


films  have 


t0  tbe  theaters 

control,  th 

auo  doelaiyg^  Thin 

Justice  Douglas; 

If  ^hey  were  not  ■h'-n 

X1°v  the  producer 


°f  these  defendants 


combine 


strategic 


is 


crux 


ia  there  any  finding  that  shows  that 


who  owns  the  theaters ,  :hey 


films 


of  the  other  producers  that  don't 


own  theaters,  w 

»  x irst-run  films? 


Mr.  Sonnett 


To  this  extent,  Mr.  Justice  Douglas 


9 


They 


let  or  use  the  production  of 


other  producers  whenever 


and  nowever  s, r 


upon  suoh  terms  as  they  see  fit.  That 


is 


vhy  you  have 


^dependent  pi>oducers 


3^3 


Justice 


as 


findings 


1  don't  fnd  that  adverted  to  in  the 


Mr 


1  h3Pe  to  cover  it,  Mr.  Justice 


Douglas 


Doug  L 

J  -'derstand  von  have 


that  they 


were 


,n  r03tra'nt  of  trade_ 


as 


understand 


restraint 


of  trade  as  against  +he  nfk 

~ne  owner  producers; 


1b  that 


Mr.  Sonnet 


Vhat 


Justice  Dougiaa 


Maybe  I  misunderstood  you 


Sonnett 


^T".at  j  meant 


Mr.  Justice,  va 


ha 


cover  --  and  at  the  moment 


not  to  label  it  restraint  of  trade  or  monopolistic  -  but  we 


have  a 


P°r;er  here  to  exclude  which  is  exercised  by  admission 
-s.rms  as  the  one  possessing  the  power  imposes,  and 
vi  pect  to  the  independent  producers,  that  is  why  you 


have  them  producing  second 


rate  features. 


wU^ti^e  Douglas;  Does  that  differ  from  the  case  of  •< 

# 

an  having  a  horse  to  sell?  Can  he  sell  it  on  such  terms 
as  he  chooses? 


Mr.  Sonnett:  I  think  that  we  must  distinguish  betwe  * 
the  right  of  the  single  trader  and  the  right  of  the  single 
trader  when  he  becomes  a  part  of  a  monopoly,  which  we 
submit  exists  nere,  and  I  shall  come  to  that. 

The  difficulty  of  the  court  below  in  connection 
with  the  problem  of  power  ol  these  defendants,  I  submit,  is 


e/ident  from  ito  opinion  ar.d  from  various  other  conclusions ry 


nga •  For  «xampi 


368** 


of 


—  - TV  * 

the  record,  has  In  do  vtth  ^e  theater  holding* 

defendants;  and  tho  point  is  mndo,  vhlch  1°  not 

by  tho  Government,  that 

0pe- sixth  of  the  total 


of 


puto' 

have 


nuracr 


3ta -0S 


number 


1 


The 


log®  alone 


0ot‘01u<i,d  fP0B 


d®  fends 


that  ttn 


flUOh  th 99" T9 


ho. 


/I 


i  % 


monopoly 


do  not  and  oannot  oolleotlvely 


used  by 


Court 


I  give 


ewpha 


to 


word 


nalc-fi©r 


Qua© 


time,  It  la  beald 


vhii©  the  Court* a  ate tenets  way  ^ 


The 


Ooveniladnt 


Point. 


theat 


urged  and 


that 


The  problem  Ve 


“ug&oat 


rea 


on no rah lp  0f  theat 

Justice  toankf 

a  proved  restraint  0f  the 


°*herahip  alone  the  defendants  monopoH*0<1 
*  Is  the  fusion  of  Interest  between  the 


and  the 


of  film  distribution 


urter:  As  a  necessary  consequence  or 


so  or  demonat rated 


competitive  situation.  Inherently 


vhloh? 


Mr.  Sonnet t 


Both 


Ftfanlcf 


t 


to#  Sonnett 


And  the  findings  as  to  both? 


t 


Frankfurter 


^hlnk  you  must  distinguish 


findings  and 


t 

conclusions , 


findings  there 


conclusion 

are  obvlou 


The 


just 


it  seema  to  me. 


is  clearly 


conclusion  and 


'raat  1  a“  endeavoring 


really  a  finding 


la  to  say  that  on  t! 


i1 


findings  of  the  Court 


that 


conclusions  sv*  -  . 

rronooua  in  oeytain  respects,  and  primarll 


in  respect  to 


tLs  Wstlon  of  monopoly,  which  I  should 


tc  ocas  to  £3  quickly 


as  I  ms 


J 


>*’  .jf  , 


* 


3x6 


Praukrurtopj  Do  r  understand 


tlWfc 


twt 


¥0 


tt>»  C0UPt  "*4*  flQ<U“8»  vhloh  even  If  jou  xould  aoosP«. 

F-,:  *  *  *  I  *  i  |(  :  -1'  Up  :J  HHflp  ‘  BR^gjpjj-y 

O  AM  a1  1 1  ■  f  *-tn  •  4?Vl  fl  n  t  tl®  ^  ©U 


uld 


dil'TOPOn* 


dro* 


from  lta 


ovn  findings? 


Mr.  Sonnet t 


ndood 


a.  i.0frt3  it  exactly* 

alp,  that  states 


that  is  my  position. 


jastioo  Frankfurt®*.  will  you  particularize 


that  wh©a 


ycu 


coma  to  that? 


Mr.  Sonnet t 


Justice  Dougiaa.  you 


that 


gr© 


Mr 


.  Justice 


that  th©3 


ha®  60  aany  theatres,  does  not 


©an 


whether  producer  o 
h©  has  a  monopoly? 


Sonnett 


The 


trying 


)  ugl a a  t 


direct 


vord  Slow-  bj  tUe  ^ 


the  use  of 


word 


suggests  both  a  mi  si  nderat  ending 


Oovernmant 


to  monopoly  in  this  case 

f!nnv»r  rtf’  th  OHC  iPO  isSU® 


in  this  case  0"  monopoly. 


Justioe  Douglas:  You  oannot  mean  that  Loewis,  Fox, 

RKO  and  Warner  are  not  producers.  The  Court  was  surely 
aware  of  that. 


Mr°  Sonnett  *  What  I  have  in  mind  is  the  portion  of  finding 

119  which  says  that  by  such  theatre  holdings  alone,  the  defend- 


Cl 


%?  4  » 


4  ^  J  Jf  1  1  ^ 


— ^  ^  *?  f  m 


<1  n  ■  * 
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oo rely  tho 


.  ■Uana»rttudiBS  w„mt 


w 


lth  the 


gl»0Q 


r<5!Bpoot 


t 


bolov 


vBs  hoforo  tho  Court. 


f 

f 


just  loo  Pramcfurtop, 


follow 


that.  A»  that 


tSD^3 


an  Q 


/ 


statement  of  fact,  a  demonstrable 


there 


/ 


but 


i 


there  Is  not,  so  that  1® 


arithmetic 


Tho 


a  c 


onoluaion  from 


that  and  says  that 


does  not  aQd  cannot  direot 


auoh  theatre  holdings  alone  the  defends 


individually . 


If  I 


undei atand  your  attaok  on  that 


you 


w 


ould 


say 


that 


jotively  —  I 


alone  the  defendant b  do 


col 


understand 


are  offering 


a  proposi¬ 


tion  —  but  that  iQ  not  „ 


Sonnett 


I  do  not  o ;'fer  that  proposition  at  this  b  ®e 


Justioe  Frankfurter*  You  say  in  connection  with  the  other 

t  alone  does  not  create  a  monoooi  ] t 


that  it  does  not  amount  to  that  at  alio 

Hr0  Sonnett*  I  am  not  — 

Justice  Douglas*  You  are  talking  about  how  they  used 
it  rater  then  vhat  they  hold? 


Mr.  Sonnet t;  That  is  correct,  sir.  M; y  point  is  that 
the  Court" 8  conclusion  is  interesting,  but  immaterial.  It  does 

not  deal  uith  th$  issue  which  thl3  Court  now  is  celled  upon 


to  deal  with* 
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•nj  QU***tl  vith 


Find! 


Mr .  Sonnott 


ig  Ho.  119,  you  donJt  have 

^0u’t  hay®  aay  disagreement 


90 


that.  I  say  It  1b 


immaterial 


Mr .  Sonnet t 

(Laughter) 


^®Bch  the 

H^ootlOQ  of  vheth<Jp  op  not  j  agree 
®Pi  You  do  not  disagree  nit1  it** 


Fran^f 


disagreement 


I  suggest 


Mr. 


Justl 


;les  vith  the 


Frankfurter,  that the  eame  diffi°u* 


la,  the  00  no  opt 

1^2  and  153  and 
able  importance  to 


ePt  basically  involved  in  this  oase  —  t;at 


onopoly 


ref looted  again  in  PindingB 


I  think 


thought  it  nas 


Those  findings, 
understand  really  vhat  the  Lover  Court 


Voiding 


soldo. 


®hd  what  the  Lover  Court  intended 


The?  •»  at  mo 


3689 


Finding  152 


says 


that  there 


la  no 


that  the  de- 


fondants  sow  organs  w  Baintainod 


achieving 


national 


0:  exhibition, 


V 

monopoly  either  in  production,  distribution 


and 


w 


found  in  153  and  154 


IS 


I  should  iiifA  , 

**0  *uvite  your  Honors*  attention  particularly 


to  the  olauae  vhich  reads 


t 


153  and  154 


n 


A 


**  «■  —  4..  « 


is  zo  ne  noted  that 


the  court  -.lata  the  tires  fields 


f  p  f*  hi  t-ai 


n 


%  * 


mf 


a  r  3- 


■* 


*.  **  r  Is  ’Vt  r\ 


r**  ?  -  r* 


T3  i  r* 


production  or  dt,tj>lb 
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that 


a 


exhibit i 


urgsd 


got 


to 


roo  I** 


X»npo*t 


Monopoly 


Nevorthel*** 


to 


woan  in  15  ^ 


tho  exception,  I  suppose. 


thora  concluded  that 

monopoly  in 

to  at  least 


No.  153 


uat  moan 


Court 


ther 


®fther 


®  was 


w 


national 

1th  respect 


defendant  of  all  the 


vher© 


la  ownership  by  a  single 


' u  theatres. 


be  intelligibi 


thlnk  th«  finding 


to  In  I53 


finding 


referred 


problem 


CohatltutA 

substantial  proof  that  there 


onop- 


fendent 


lea0t  ooncernlr 


Ingle 


Wow, 


in  a  given  locality 


sally 


that 


la 


by 


a 


single 


in 


30°  to  350 


In  the  j'nlted  States,  and  there 


number*  of  so-oaiiad  „i 

•Loaed  towns  where  one  of  these  defendants 

owns  all  of  the  theatre*  f 

first-,  second-  or 


third 


However,  as  to  th©ao  bh  ^  » 

^ A<  in  Finding  Wo 


153 


Court  concluded 


the  owner- 


theatres  In 


had 


purpose  of  creating 


had  not  arisen  from  the  inert* 


competitors 


than 


Inherent 


of  these  defendants 


Whatever  the  oroblems  of  interstate 


commerce  involved. 


320 


yhO** 


are 


*n3  vlth  tho  ownership 


the  theatre® 


^•fondants 


..  and  I  » 


ubmlfc 


under 


International 


3slt  oaae,  those  oituati 


ons  oa^;  voi  Involve  a 


substantial 


0r  appreciable  segment  - 


interstate  commerce. 


But* 


PUttlD8  that  “side  fop  the  moment,  whatever  the 
problem  os  to  the  extent  00mm8rce  Involved  in 


ownership  bj  defend. 


of  oil  the  theatres  In  a  town, 


It  I® 


that 


binding  the  Court  below  indicated 


that  unless  aoeoif xq  jnt 

illegality  would  result. 


onopolize  were  proved. 


no 


That 


I 


looted  in  the  Aluminum 


where  J.dge  Lorned 


ti 


To  read  the  passage  ae  demanding  any  specific 


intent  makes  nonsense  of  it,  for  no  monopolist  monopolism® 

unconscious  0f  what  he  is  doing.” 


are  even  more  lmnortant  problems  than  153 


The 


Record  369° 


•'  ™  1 ' --ing  that  the  matters  referred  to  in  .  - 


proof 


onopoly  problems , 


constitute  some  substantial 

but  it  seems  to  me  that  to  the  extent  that  the  matters  set 
toy:‘ia  ln  Finding  154  6J»e  Batters  of  fact  found  by  the  Court, 

tt2>3  ur->  2?;  ni  rest  at  ions  of  monopolistic  power  and  not  merely 

restraint  of  trade 


r? p r* y n p 4-^ ** ?  >4*5,  <f~r\nr>*+ 1*  rr ;,r  T  6alC 


that 


If  that  •  fubai 


*  -i 


lou 


Mr.  Sonnet 
to  that 


®tion| 

bJ  the 


that 


oxooptlng 


is 


321 
,  152? 


I 


Vo 


v*Uch 


know 


I 


^fondants? 

unable  to  aaoortain  the  answer 
B°kod  Dy  associates  the  other  day . 


Justice 


P'ranjcf 


urter, 


, edge  Head  or  the  c 


"•Hi  it  aay  aaen  that  inasmuch  a® 


elusions  of 

may  be  nexoept" 


4°oreed 


that 


as  findings  of  faot  and  oon- 


ths  n 


except0  as  found  in  the  finding 


aa 


UP  to  the  SuPP90e  Coupt  . 


vho  ha 


s  authority  to  take  the  oase 


in  so  far  as 


153 


^  don5t  think  so.  The  "except"  i® 


Mr  *  Sonnet t 


an<1  154  are 


concerned . 


i 


It  aeema 


t0  me  «*t  ,hen 


^°a't  think  it  oan  he  read  that  nay,  sir 


n 


proof  ’except" 


they  say  there  is  no  substantial 


8tantial  pi»0of 


the  °*oeption 


must  mean  there  is  some  sub- 


*  at 


least 


Juatloe  PrankfurtBI>i 


relevant . 


Mr.  Sonnett 


153  states  there  ts  not . 


i 


vant  to  the 


h,:/d  ; nere  is  substantial  proof  rele- 


P^oblea  -  at  1#m 


the  grammatical  probw 


It  says  that,  but  whatever 


it  la  apparent 


the  point  I  am  tryingto  make  is  that 


11  binding  that  the  Court  had  an  erroneous 


definition  of  monopoly. 

Mow,  I  come 


»>*u,§tio©  Douglas; 

words  "national  m 


Are  there  any  dues  aa  to  why  he  used 


n 


? 


Mr.  Sonnet* 


1  ooceuse  I  think  the  Court  was  struggling 


3*2 


had 


patitora  In  order  to  have 

ah or^lJ  secondly  Vh 


M 


and 


that 


have 


a  local  monopoly 


n 


national  explanation 


aatlflf1®8  “e. 


Frankfurt 


®r s  In  thla  oaae  did  the  paraBO.^®^ 


precede  or  folia,  the  Alcana, 


caao? 


Sonnett 


followed 


and 


oment .  The  opinion  In  tt*i  - 
l6  written,  at  least  handed  down,  the  day  after  the  American 

>&aooo  case,  but  th$  Court  never  aaw  the  Amerloan  Tobacco  do 


olslon 


m 


0 T  WAS 


Justice  Frankfurter:  No,  but  had  Judge  Auguatua  Hand 

xperience  in  the  Aluminum  oaae  In  which  he  shared 
of  the  authors,  at  leaat,  by  Joining,  so  he  was 


not  unaware  of  the  proble: 


of  monopoly  explicitly. 


3?  3 


Mr.  Sonnottt 


ho  vaa  unaware  of  tho  resolution 


W  thla  Cout't  or  What  thin  r 

*n,j  Court  doner  1  bed 


In  the 


Amorion 


n 


CQ30  Qg 


0V  quostion  not  thorotofore  decided 


•  ond 


thflt  13  vhothor  you  ha(J 


actual 


exclusion  of  compel 


-.o  ere  e  a  monopoly.  That  ho  wave  re  of,  and  thaF'  1 


think,  is  tho  3 


ra*vlc'  t  error  in  hla 


opinion 


Justice  Rutledge; 


You  cannot  assume  that  as  ^ 


0f  tho  decree. 


Mr.  Sonnett: 

that,  all  judges , 


WeH,  I  take  it,  Mr.  Justice  Rutledg®* 


Aug us tus 


would  li*» 


to  be  consistent,  w 


always  are  not,  but  be  that  as  it  o®/* 


■the 


.pinion  ciearly  reflects  a  definition  and  an  approach  to  the 


Dblem  of  monopoly  inc 


nimous  view© 


of  this  Court  In  the  Amen 


can  Tobacco  case. 


May 


154 


Jus  vice  Frankfurter* 


He  does  not 


153 


legal 


jroposl t!°n;  he  talks  about  proof. 


sufficient 


prvofy  as  t  read  the  Aluminum  case  —  that  does  not  purport 


to  lay  do./n  an  abstract  proposition,  the  very  opposite.  Judge 
Lea.ned  Hand  aid  not  have  an  abstract  notion  or  conception  of 


lonopoly, 


understanding 


n 


the  case. 


m 


Sonnett:  But,  Mr.  Justice  Frankfurter,  in  153  there 


was,  I  submit,  3  definition  of  monopoly  by  negation 


Other- 


If  f 

A  .*  u>  C 


it  .  .. 


\j  Li 


m  t 


r»  f 

- 


»  -»  — 1  «»  m 


J 


I *  Jt 


1. 


here  was 


no  proof?  In  ot.hor 


32/, 

tftlB  ® 


0gtabH8h  o  monopoly. 

Justice  Frankfurter:  May  I  ask  the  direction  of  tha 

argument*7 


Are  you  contending  that  what  you  call  hlfl  BVVOJP 

on  the  remedy  which  you  v©re  denied  or  bears  on  h..n  -mJ 
■*,  ng  ^bc  remedy  on  other  grounds  which  he  gave  you,  ^h 

Mr.  Sonnett:  It  boars  most  Importantly  upon  the  remedy 


which  wo  were  denied,  and  I  shall  come  to  that. 

Ifcy  I  suggest  to  the  Court  that  a  reading  of  Finding  15* 
as  against  Finding  84  will  show  an  Inherent  inconsistency 

in  this  case? 


In  Finding  84  the  court  found,  at  page  367*.  and  a 

crucial  i inding  on  the  monopoly  Issue,  1  think  th©  ba^lo 
finding  on  monopoly;  in  Finding  34,  the  court  said  that  both 
independent  distributors  and  exhibitors,  when  attempting 
bargain  with  the  defendants,  have  been  met  by  a  fixed  seal-' 
of  clearances,  run3,  and  admission  prices,  to  which  they 
have  been  obliged  to  conform  If  they  wished  to  get  their 
pjCtui^s  shown  upon  satisfactory  runs  or  were  to  compete  In 
any  exhibition  either  with  the  defendant  theaters  or  theaters 
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n 


ov 


■;*-w  *  ■% 


<< 


•J 


n  ti 


d 


V 

■- 
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m  * 
Li 


L 


&  K 


With  the  gremunt  Wnp)>ot  ror  t„#  floar 
r#8pectfuny  suBgoH  thol  th#  f1n(J1ng#  of  v 

8"  nr0  mntwU'J  inoonnintont. 


3?  5 


t 


I 


ndinZ 


Tho  lnoonfli8^<,nc^ 


^roo  t'h®  roluctanco  of 


•  von  characterised 


‘‘•ho  court  below  to  cone; 

restraint  of  trftd®  ?**? 


as 


lfl 


j’flCt  and  in  lav,  as  shown  by  Hndirg  84,  th0  o**rcl30 


of 


djonopoH3 tic  power. 


Whatever 


uncertainty  of  tha  definition  of  ffl0°05jljjg 


.fore  the  decision  of  jUI10  10j  lgj,g  by  this  Court 


tobacco  case,  the 


uncertainty  relevant  to  this  case  tfM 


removed  by  that  decieion. 


The  court  bolov,  lt  l8  obvlou!)j  dld  not  have  tha  opportun 


ty  to  examine  this  Court 


« 


that 


That  is 


Obvious  bees  use  the  opinion  below  doos  not  cite  the  decision 


of  this  Court. 


I;  e tween  that  case  and  this 


is  startling 


respectfully  submit  to  your  Honors  that  lt  is  on  all  fours,  botJ 
with  respect  to  percentages,  the  power  to  exclude,  what  is  a  mol 


op- 


discussion  of  that 


case 


were  no 


without  burdening  the  Court  with  a 

in  detail,  the  court  expressly  said,  end  there  as  hero  ther* 

interlocking  directors,  no  c opinion  stock  ownership*  nor 


anything  like  that  —  the  court  there  said  that 


was  net 


necessary  to  ahov  an  intent  to  exclude  all  competitors  or  to 
snow  a  conspiracy  to  exclude  all  competitors. 


T*  h  £3 

-L  i  Sj 


COU?t  ^ _  - 

*  w  wl.vi  Cf  S li^  i  JO  *  v*. 

***  '-—I*  ’  w  jp 


ed  a  monouolv  conviction  on  a 
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r 


h'i rgo  nl  >ng  tho  anno  lint 


Nov.  thta  Court  on, a  there: 


”Th«  pot, tlororo 


havo 


found 


to 


consp 


ired 


ootflbltah 


tho 


Onopoly  and  alao 


botabllsh  and  maintai 


have 


tho 


pova** 


and 


onopoly 


To  hold 


come 


the 


hlbition 


of 


the 


horiaon  Act  would  destroy  the  force 


of  that  Act. 


It 


Ik°^>  I  propose  to  come  to  the  next  point  in  my 
which  Is  that,  in  fact,  actually  the  court  did  ?ind 


argu 


merit 


nopoiy 


hough  it  didn't  say  it  was  finding  monopoly. 


Court 


7 


I 


propose 


argument 


on  the  language  of 


8 


9 


which 


start  at  record  3693J 


In  Conclusion  7  of  the  Conclusions  of  law  in  this  case, 

the  court  said  that  the  defendants  unreasonably  restrained 

trade  and  attempted  to  monopolize  by  doing  two  things: 

first,  acquiescing  in  the  establishment  of  price  fixing  syst( 


by  conspiring  with 


on  spiring 


with  each 


maintain 


of  runs  and  clearances 


> 


which  is 


tantially  uni 


in  each  local  competitive  area 


3o  the  court  in  its  conclusion  said  that  the  defendants  t 
only  restrained  trade  but  had  attempted  to  monopolize  and 
ha  done  30  by  conspiracy  and  by  conspiracy  only. 


i  ► 


n 


Jli  w 


*  MlQ  4  -  O 

'  -i us  1 0 n  n 


r  h# 


OUT' 


:  found 


)r*  q  ^ 


zh a  distributor 


fondants  hn<j 


P'( 


lv'UnQ 


inoc) 


onopoll 


by  ^oinu  4> 


^ads  and  thoy  had  attempted  to 


n6  the 


7;  and  by 


mo  thli 


‘e.  ro for rod  to 


Concluo 


price  fixing, 


v  or 


other 


^Incrjmi 


things 


Including  1 


dividual 


i 


conablc 


w  tory 


tl 


cl  oar 


I 


grants  of 


nnce. 


Rut  vhon  tho 


court 


to  tho 


comes  to 


conclusl 


res poo 


jor 


interests,  WQ  ^ 


e*hlbi tor 


who  own  theater 


:  he 


0  the 


found 


fix 


:;v  ;orD1  Prices 


stnrtling  contrast.  For  In  Conclusion 
elation  of  the  act  through  a  conspiracy 


Conclusion  9  the 


same 


Conclusion  7,  and 

to  pools  ,  but  it 


and  runs,  and  the  court  found  in 

1  1 racles  which  it  had  found  in 

^Vo  more,  tho  two  more  being  with  res  pec-. 


came 


expressed 


ln  delusion  7. 


only  half  the  conclusion 


In  other  vorrio  4-u 

y  the  addition  of  two  additional  elemei 


Conclusion  9 


comes  out  with  one-half  of  the  conclusion. 


because 


in  ^oncluSi0n  9  the 


court  finds  merely  restraint  of 


trade 


>  I  submit  that  if  the  two  conspiracies  referred 


to 


in  Conclusion  7 


constitute  an  attempt  to  monopolize,  they 


mas ^  have  constituted  a  conspiracy  to  monopolize  because 
bficy  were  only  conspiracies,  and  I  submit  it  is  a  logical 
impossibility  for  defendants  to  attempt  to  monopolize  by 

conspiracy  without  conspiring  to  monopolize. 


Moreover,  whether  or  not  the  court  really  found  in 


1 


i 


I 


lunlon  ?  o 


i*noy  to  nonopoi  i.n,  I**,n  (l 


ddt 


oi 


tuo  nipI’"  Momenta 


P 


00ln  OOUld 


on  th«  ownership  and  opar*tJon 

Mlmtnnto  the  conclusion 


of 


tho'1 


ter 


thoro 


had 


Ihk'H 


fin  n 


1-0 


wonopoiizo  oxpronood  in  Condu® 


ion  7 


Bo  that  as  it 


him  y 


'o  van,  J  eny 


-  and  I 


d  on 7  £ 


think  thin  Is  nny  inartistic 


framing  of  languag0 


1 


think 


'  “  to  on  ovalufltion  of  what  tho  court  in 

respoot  to  monopoly. 


tended  wi^ 


matter 


on 


the 


basis  of  those  conclusions,  tho  court  did  find,  and  BM®j 
bn^o  1  ound  could  not  hnveoscaped  finding 


--  an 


attempt 


to  monopoll?;© 


ln  Conclusion  9  ns  veil  as  In  7  and  8. 

Justice.  Murphy-  Mr.  Sonnett,  I  believe  Mr.  Davis 
jtnted  it.  Specifically  vhat  do  you  aslc  us  to  do.' 

Mr-  Sonnett t  1  ag^^  Mri>  jU3tice  Murphy,  and  I  3hall 
come  to  the  relief  portion  of 

!,t  lUljni-nc  out,  but  I  ask  tvo  things 


my  argument 


since 


that 


Court 


defendants 


of  their  theater  interests. 

Justice  Murphy?  Whom  do'  you  mean  by  the  majors,  just 


^he  five  majors? 


Sonnett 


!  Yes,  the  only  defendants  who  own  theater 
interests,  if  the  Court  please;  and  I  ask  also  that  in  addi¬ 


tion  to  the  ultimate  dive 


O  v 


because  It  la  obviou3  that 


such  divestiture  would  take  time,  but  ln 


J? 


*  - 


'cion  to  that 


Poet  n 


Court  nov  di 

v«ntln«  <»no  of  tho  n 


Prohibition  by  way  of  injunction 


dofonrtnnto  from 


v  -  ****  i  viiim  i|  y;i  i  ivuui 

lntn  for  exhibition  ^ 

•Motorn  owned  by  nnothor. 

c0“*  “  bcoou.0  X  think  It  1. 

our  appeal- 


lloonsmtl 


l  to 


I  a 


hall 


the  heart- 


Let  wo  cotao  to  fu.i, 

right  nov.  Whnt  we  mean  by  fl  kan 


censing  i8 


simple 


J 


nto 


n 


from 


1  icons  ,  ng  films  distributLIUHUHHI  IJ1HHEJ 

louted  by  you  for  exhibition  In  tho 


theaters  ovned  by,  0.i 


in  which  one  of  the  other 


J 


defendants  has  an  Interest. 


n 


That  has  been  f.w, 

Uu  Li- i‘l2ed  here  as  a  starvation  dlot# 

but  let  me  suawast.  ir  ^.u  , 

that  is  a  starvation  diet,  Loew's, 

&  m. 


which  has  so  character! 


7 


it,  has  waxed  very  fat  indeed 


on  that  diet  or  suhcjf«~- 

substantially  that  diet 


thing,  too t  The  diet  will  be 


car©  to  make  it 


It 


3USt  a9  n°Urlah^  a3  these  defendants 

their  power  to  increase  their  production  of 

films  5 -  they  are  worried  ju 

leci  about  supplying  their  own  theaters, 

and,  as  a  matter  of  fact  « a  t 

lr  X  may  refer  — 

What  is  back  of  the  Governments  3Ug- 
the  cause  of  it?  la  it  an  evil  practice. 


Justice 


gestion?  What 


restraint  of  trade? 


Mr 


Sonnet t j  it  i3 


an  exercise  of  monopolistic  power,  the  nub 


of  it  is 


■  -  t «nc  o  ■  jr 

UgQv  \  (V 


ensin^  %, 

*•  aO  S>  w 


-hich  is  the  exercise  of  their  power  by 


ci 


^fining  the  civniu  of 


thu  bust 


M'jan  to 


th.r  bout  tiwttt°r® 


0^ 


ltl0a  by  theao  fiv0  a#f 

nanriLo  to  tho  oxclunlon 


of  tho 


•  -  ,H|  |B[  JT  jBt  1h  'HU  avv  -  - 

OXhlbitOpfl  nL,,  ,  fhlfl 

*  ;v.,**^“®|>l#i8ht,  wore  It  not  lor  ^h 


^nopol,  and  oon3Plracj  to  Bonopelu# 
*16ht  have  acoeaa  to  the8o  m 


that  bualnoan 


who 


ao  that  3 oroo 


independent 


^6^ 


bo  able  to 


Plfly  the  fang  of  thM0  dorondantD'  fi^S 


rUn  vhoro  ho  cannot  now. 


na  tur  o 


of  th 


Tho  nub  of  the  rnw„  * 

3Plracy,  tho  strategic 

?0Ver,  tho  combination  of  exhibition  on  the  one  hand,  distri¬ 


bution  on  tho  other,  giving  thorn,  as  it  has  beyond  question 
here,  the  llon»s  share  of  all  first-run  revenue  by  reason 


of  the  cros3-Hc0»Bine,  is  the  thing  to  which  primarily  direc 
lj  and  simply  the  ban  on  cross-licensing  would  be  related. 

go  outside  the  record,  a  liberty  which  I  should 
Ijke  to  enjoy  with  my  distinguished  adversaries,  just  to 
invito  your  Honors »  attention  to  a  headline  on  a  trade 


paper,  The  Motion  Picture  Herald,  that  the  studios  have  a 

record  backlog  of  207  films 


be l  me  direc ^  your  Honors J  attention  to  a  Fortune 

story  on  Paramount  which  came  out  last  June  which  said 
that  if  Paramount  didnft  make  a  picture  for  a  year,  i  had 
enough  on  its  shelves  to  keep  operating.  How,  let  us  be 
frank  with  the  Court,  These  defendants  have  a  backlog  of 
iilffiSr  These  defendants  have  the  power  to  produce  more 

v 


ps  4 
1  I JU 


ms 


IV*  nf  A 

fl  I-  * 


rendants  under  that  svstem  could  continue 


to 
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y,Kfl  tn«  production  or 


producers. 


juatloe  Pmnwujtc,  If  tlvit  „  rolovnnt,  nro  then® 

ln  th°  r0C0M.  «nd  if  tin);/  arc  not,  ha,  con  I  K"°w 

tnot  the  statements  m  Fortune  nro  true? 

Mr.  Sonnott:  Your  Honor,  there  la  enough  in  this 


justice  Frankfurter:  if  there  la,  that  is  all  right- 

Mr.  Sonnett.  There  is  enough  ln  this  reeord,  with  ths 

exception  of  thia  (indicating),  to  sustain  every  word  I 
have  said. 


justice  Frankfurter:  Vellf  am  X  to  take  judicial  notlc® 

° in  ':x,Q(3e  papers  or  non- trade  papers? 

Mr.  oonnet/c j  if  thd  Oouz>t  pleasQ#  j  vould  b0  happy  to 
on  the  submission  by  counsel  for  these  defendants  of  informatics 

ao  1  -  -'l  u  backlog  and  the  production  schedules  for 

this  year.  The  Government  will  rest  on  that.  There  is  no 


question  that  they  have  the  productive  capacity,  no  question 

but  what  they  have  built  up  a  backlog. 

Justice  Frankfurter:  When  you  say  there  is  no  question. 


you  must,  of  course 


understand 


Holme3  tha 


judges  are  naive  people 


Justice  Jouglas;  Does  the  Government  think  there  should 

be  no  cross-licensing  even  though  competitive  bidding  provi- 

3 ions  remain? 


3 


r> 

a 


*m  * 


45  V 


8 


Je  do  not  urge  cou'pe 


live  bidding*  Mr 


33? 


>u9tl°#  r0Ugla8'  ln  «»»  -vent;  but  r  00y  lf  this  Court  .11-1- 

net°°  C0npetltl''8  «***■,,  VMch  6n  th9  lndustryl8  experience 

**  ”USt  <,°'  thSn  thora  u  a  ready,  effective,  staple  vorlc- 
able  alternative,  and  that  la  that  this  ban  on  cross-licensing 

„0v  vlth  ultimate  rti„e.Li. 


1 
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The  Chlof  JUatloe 


1  you 


t  jv® 


bidding? 

Mr.  3onnott| 

Th«  Chief  Jttati00} 


**7  7ou  »re  not  urging  ooop®1* 


not 


urging  oonpotltlve  bidding 


Mr.  3onnott 


oppon  1  rig 


Ye  a 


Tho  Chlof  Juotioo 

Mr.  Sonnotti  u« 


•re  opposing 


t 


opposing 


strongly ? 


The  Chlof  Juatlco* 


thet,  air. 


Eo  you 


vhero  enj  person  that  produo,, 

6Upnilt  it  to  Mda  auoh  aa  this? 


rooall  any  single  lnstanoo 

something  Is  called  upon  to 


Sonnett 


knew 


I  <*lal£  U  10  ahot  fuU  of 
8  practical  solution  of  the  problem. 


of  any  comparable  oaae, 


and 


Infirmities  In  terms 


being 


When  we  oomo  clown  tn  t*v.  u 

the  heart  of  this  ossa,  wo  have 


ihi  nation 


on  tho  part 


defendants 


a 


fusion  of  power  In  terma  of  distribution  and  exhibition  and 
oon  8  0t*Qce8i°.  PGroentage-vise,  if  you  take  It 


apart 


It 


has 


found 


'-*uc  that  la  not  the  point  -. 


You  can’t  take  apart, 


as  counsel  would  have  you  do,  vhat 


those  defendants  hare  put  together.  The  faot 
run  these  theatres  as  a  unit, 


is  that  they 


The 


Is  that 


have 


concentrated  their  f iret-run  revenues . 


Tho 


is  they  have 


protected  and  secured  market,  and  the 


is 


tha'i  the  only  way 


1 


S£t  ho  b?0^8E  Ur*  * 


i  *3k 


c*;i  aov^  qui 


p  *r> 


a 


* 
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1® 


ID 


theatres 


Oro“»-U0on8lng 


exhibition  of  piotures 


That 


It  vould  stimulate  lntle- 


product^ 

p00dent  exhibition. 

Justloo  Roofl,  „ 

*  ^oanott  SJKHPMHHIHHH 

PJltafl -laoona a! i  J  4.%  *  P®*oite  thorn  nov 

oPOss-iioense  lQ  theatres? 


to 


Mr.  Sonnett 


it  it  lv©  bidding 
Justice  Rood X  Y©3 


1  aasumo  your 


Honor  Is  suggesting  that  if 
thoro  ia  a  problem? 


Mr.  Sonnett 


t 


Pirn-; 


J  list  j.o©  Roodc 


vhatev 


ander 


:Jndo'1'  the  dooreo 

bidding  „h. 


in  light  of  - 


as  it 


now 


Is 


license,  as  you  can  lt 


that 


ount  oan  oross 


RKo? 


Mr.  Sonnett 


Mo 


1, 


-jZd'>  i0  nofc  no^  operatlyo 

experimented . 


competitive  bidding,  Mr 


defendants  have 


Juatioo  Reodj 


Under 


Mr.  Sonnett 


Assuming 


objections 


as  these  small  independent 


Q,  one  of  our 
it  is  not  realii 


Justice  Reedf 


decree? 


I  understand  it  may  not  vork,  but 

?a2?a^ount  to  lloense  to  RKO  in  t 


is  th 


Vt*  q  3 

•  o  y 


onnett ? 


V'K''* 

HOI  S S  gn oh 


but  1 1 


”.fh  1  t?h 


re  is  a  provision  under 


justice  Ho od j 


flV*  t0  oonP°t®  Vlth 


W°U'  11  °«14  RKO 
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nt^ 


UDd°r  th'  «.oro.? 


th„tro 


lmdglno 


aroa  for 


Mr.  Sonnet t* 


pr«0 


u 


UI,  «r.  J„„„  ^ 

M-., 


^QVo  to#  theoretically.  Hovevor 


la  the 


^ddiaS  10  ond 


Just loo  Rood 


*  The 


that,  but  vo  have  hoaPd 


®  not  vork,  understand 


it  va3  bad 


-Jorhap 


s  It 


f0r  croBa-lloensing 


U»  I  don't  knov. 


licensing  and  that 


find 


Sonnett 


VJelfl 


oroaa 


reoted 


Hoenalng 


la  not  di- 


Juetioe  Reedi 


Mr.  Sonnett 


1  flM  ncj  prohibition. 

Eo:'  18  It  prohibited. 


Juotloo  Rood;  Ts  1t 

*°U3?  argument  that  it  ahould  be 


prohibited 


Mr 


chough  ve  hiivA  a 

tov®  °°“P0tltivo  bidding? 


Government 


justice  Reed,  thlsj  tw  .u  ,  * 

ever  the  Court  does  vith  reapeot 


to  relief 


bidding  in  light 


of  the  opposition  b,  sverjbodj  in  thin  * 

*  “  tnio  i^ase  to  competitive 

bidding,  vho  he  a  an-j  interest  in  h 

^  it,  except  the  defendants 


vho 


divestiture 


ruled  now  that  there 


taro. 


support  for  competitive  bidding  by  these  defendant* 


4 


0l» 


d 


Jd  oo»pl#t#1J  4l*»PP«ar,  H  mM  ev.por.to  Into  tHW 

t6»J  v«ntod  oompotltlvo  Mddlnu.  tho-r  oottld  h.vo  P<»*  11 


to 


flffeot  years  ago.  They  don*t  want  it.  They  want  aB 


flltem*tlv®  to  divestiture 


the 


harofa^ 


$o 


juotioe  Rood:  Or  they  may  vant  lt  aa 

$nod  °*  <*°*,a3  ®vay  with  monopoly  in  distribution. 

#**•  Sonnett:  And,  Hr.  Justice  Reed,  it  is  most  profit®*10 
them  because  the  net  result  is  to  up  the  prioe  that  the 


1 


fellow 


compete  with  theatres  owned  by 


one 


»  th®s0  people. 


As  a  result  of  all  this,  you  have  got  the  best  theatres 
in  their  hands.  They  have  been  showing  first-run  for  years* 


poopl®  not  been  able  to  get  in. 

no*,  to  say  to  a  small  independent  with  500  seats  in  his 
theatre  that  he  has  the  privilege  of  competing  with  a  theatre 
0vned  by  one  of  these  defendants  with  2500  seats  for  a  film* 


the  decision  as  to  who  is  the  highest  responsible  bidder  being 


the  decision  oj  0.  of  these  defendants,  that  is  just  unreal iaSl 


I  respectfully  submit  I  think  the  Court  below  was  enamored 


0f  an  idea.  Theoretically,  it  was  fine,  but  in  terms  of  working 
praotioaily  everybody  in  the  industry  opposes  it  exoept  those 
yho  want-  it  ae  &  shield  against  divestiture. 


The  ohiof  Justice j  ^faat  sort  of  competition  did 


government  have  in  mind  when  they  suggested  competitive  bidding? 


€3 


iinro.^r  ' 


~u,w  w ' 


nolate.  %, 
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“ 


t 


vor®*5 


oxploln 


,0“1‘  Honor 


0 


p*t  oofflpatltlv*  biddi^  ttB 

T&®  chlef  Juatloo*  x 


tbo  Government  dldn 


•uch 


0 


t 


in  mind 


I 


moo«  what  ho 


“nderstand  him  to  explain  what 


t 


,ert  of  plan  had  boon  advance* 


said.  but  I  wondered 


l^r#  Sonnet t 


^ov®rnment 


P 


icP 


Dojond 


the 


Plan  la  th. 


If  the  Court  please,  had 


Ah©  Chief  Justice 


consent  deoree. 


P 


fO 


tty 


good 


ll8ine  th®  Popular 


it  sounds 


Mr.  Sonnet  t 


What 


o 


^vious,  I  think 


Mallj  happened  hora,  Mr.  Chiof  Justice 

3ho  Qov ernmant  „ . 


pf° 


(JtJjflt 


j)l©n)fl  of  the  induabrv 


deal 


in 


eight  years  ago 


consent  deoree. 


That 


19  «o 


•Throe  years  vent  bv  an(«  „ 

°f,  and  the  Oovernnert 


satisfied 


I 


and  I 


think  we  may 


that  the  Government  in]  being  satis: 


W®«  3fltiafl0d  fW  rea30^  of  B,m  ana  aot  . 


jigaBoP* 


The  Government 


satisfied  and  believed  .It  irould| 


-j  oi'K 


T he  Chief  Justice; 


other  words 


you 


look  at  It 


in  the  ll^ht  ^nci  after  looking  it 

folded  it  woula  not  work* 


under  the  light 


Mr e  Sonnet t; 


Hre  Chief  Justice, 


may  I  trespass  on  you 


for  one  or  two  more  minutes? 


The  Chief  Justice;  Yes 


Mf»  Sonnfitt  • 

^  0  It  w  &  -eij  t  4  V 


&  y 

<ufV  w 


Qe  suggest  in  closing  that  I  have  listened 


1 0 


a** 


ther 
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i^'° 


^V©d  iB  this  OQQO 


th* 


t 


we  have  juat  a  SOrl 

01  <iuasi- 


0  15  “0  problem  0f  publlo 
havo  listened 

to  aasertlons  hew 


intercut 


#It 


he^eh  on  ub  *,*. 

»  arc 


reapootable 


a 


10 


no 


now 


and 


8o  od  bo-va  n«u 

^  Qow,  ¥»  vlll  ao  and 


tereet  is  cruoiei 


ap0  tuo  respects 


la  vhloh  the  publlo 


in  the  first  plaoe, 


0ioqo 


Earned  Hand 


case 


that 


Court  of  the 
la  the  Aa8oolated 

are  more  likely 


to 


gathered  out  of  a  multitude  of  , 

onguee  than  through  any 


authoritative 


To 


fflaaj  this  is  and 


8 t eked  upon 


It  is 


tion  can  he  scoured 0W 


▼®*y lag  directions  that  full  illumine 


And  as  Ms*. 


Juatloe  Frankfurter  aald  m  hi  a 


tbo  Associated  Proas  case 


opinion  In 


i 


n 


to® lag  a  commercial  enterprise,  it 


that 


pursued  for  profit 


In  this  point  of 


\im;  n  la  wholly  irrelevant  that  Associated 


itself 


has  rival  news  agencies.* 


no  b 


closing,  that 


caussthe  case  does  Involv e  a  fundamental  right  of  freedom  to  apeak 

and  f reels  to  he;.r  free  aoesoh,  I  do  not  mean  to  lmole  that 


p* 


t 


a0J  of  freedom 


ortsut 


^hioh 


It 


not 


• n*61?sd  li 


I 


think  vo  can  rest  0u 

°Q  Jud8®  Learned  Hand 


f 


ts 


tc 


->at  tfcit  lany 


P®oplo  bolioYo  tha* 

Possession  of  unchal 


\e*& 


?d 


povor  deadona 


s 


pi 


jeoreaBes  energy,  that 


discourages  thrift 


P» 


^,0tic,  and  rivalry 


laounlty  from  competition  la  a 

b*  8t!aulant  to  Industrial  progress 


tt5 


constant  stress 


necessary  to  counteract 


in' 


enough 


Court 


that 


^iiat  the  defendants  vant  — 


let 


enough  alone 


Douglas 


thought  thi,  vss  not 


to 


9fle«,  but  a  matter  of  just  *hen  v.„  . . - 

^ou  sav  these  films.  I  have 


lived  in  a  small  tovn. 


thing 


sixth-run 


tbefltraa? 


Mr.  Sonnet t* 


I  auspeot  there  1b. 


justice  Douglas  s  We  se»  then,  but  so  alssjs  sa«  them 

about  two  years  late, 

•AT.  aonnett!  Mr.  Justlos  Douglas,  I  night  saj  that  jour 


bom® 


closed 


Let 


It 


eloquence 


I  don't  intend  it.  and 


If  I  vere  capable  of  it,  I  don't  intend 


This  is 


a  business 


has 


the  person  vho  goes  in 


BLd 


foundation 


All 


this  structure  is  erected  on  John  Public 


lie  gees  in  and  pays 


340 


n 


jBon®y 


n 


nd 


Hi» 


doniand 


10$*  * 
«oPla 


in 


t  r*0° 


late 


0  ro*  W  P 

01'1M80  <*  ‘ofowation, 
ona  or  tho  -bJJS  ■  ■Ml 

UOla°B#  -uppoaed 


II 


poX 


roQotion,  that 


that 


u 


len^ 


pa 


to 


bis 


ar4 


9t0^08 


„ver.  vhere  ao  jou  80t  anj  fj## 

exhibitor  of  *hat  he  *aatB  *  1  *"  lnd#‘ 

hen  th  °  ,h°*  th#  P°°pX#  vho  00“« 

PP SHHMH  086  vh°  ■*»  the  tWM 

tribute  It  and  nh  Ml  <1  i  .. 

10  jo?  c  It  lea  of  the  Unite 


That 


and 


i 

s8*i  * 
this  deoi-t 

(jovemiiiehfc: 

Thank 


Let  veil  enough 


oounael 


th 


( The  coupon 


n 


arguaont 


concluded 


